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DEPARTMENT  OF  ENERGY 

10  CFR  Parts  500, 501, 503, 504,  and 
505 

(Docket  No.  ERA-R>81-06] 

Powerplant  and  Industrial  Fuel  Use  Act 
of  1978;  Final  Rules 

agency:  Department  of  Energy. 
action:  Final  rules. 

summary:  The  Department  of  Energy 
(DOE)  is  revising  its  Hnal  rules 
implementing  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  ("FUA” 
or  “the  Act”)  to  simplify  the 
administrative  procedures  and 
exemption  criteria  applicable  to  owners 
or  operators  of  new  and  existing  electric 
powerplants  and  major  fuel  burning 
installations  (MFBI’s)  which  are  subject 
to  the  prohibitions  of  the  Act.  These 
revisions  would  eliminate  many  of  the 
regulatory  burdens  imposed  by  the  prior 
regulations  for  petitioners  requesting 
exemptions  under  the  Act.  For  most 
exemptions,  these  rules  establish  a 
simple  certification  procedure  for 
obtaining  temporary  and  permanent 
exemptions. 

EFFECTIVE  DATE:  These  rules  shall 
become  effective  on  January  6, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  L.  Buckley  (OfHce  of  Fuels 
Conversion),  Economic  Regulatory 
Administration,  Department  of  Energy, 
Room  6114,  2000  M  Street,  NW., 
Washington,  D.C.  20461,  (202)  653-3313. 
Henry  K.  Carson  (Office  of  the  General 
Counsel),  Department  of  Energy,  Room 
6B-178,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252-2967. 
Jack  Vandenberg  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Department  of  Energy, 
Room  7120,  Federal  Building,  12th  & 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20461,  (202)  633-8108. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Comments 

A.  Definitions  (Part  500) 

1.  Alternate  fuel. 

2.  Applicable  environmental  requirements. 

3.  Boiler. 

4.  Capability  to  use  alternate  fuel. 

5.  Combined  cycle  unit. 

6.  Construction/reconstruction. 

7.  Cost  of  petroleum  or  natural  gas. 

8.  Design  capability. 

9.  Major  fuel  burning  installation;  electric 
powerplant. 

10.  Natural  gas. 


11.  Person. 

12.  Petroleum. 

13.  Primary  energy  source. 

14.  Rated  capacity. 

B.  Administrative  Procedures  and  Sanctions 
(Part  501) 

1.  General  Provisions. 

2.  Written  Comments,  Public  Hearings  and 
Conferences  During  Administrative 
Proceedings. 

3.  Exemptions. 

4.  Requests  for  Modification  or  Rescission 
of  a  Rule  or  Order. 

5.  Requests  for  Stay  or  Interpretation. 

6.  Rulings. 

7.  Enforcement. 

8.  Use  of  Natural  Gas  or  Petroleum  for 
Emergency  and  Unanticipated  Equipment 
Outage  Purposes. 

C.  Genera!  Exemption  Requirements  (Parts 
503-504) 

1.  Cost  calculation  and  fuel  price 
computations: 

(a)  Guideline  approach. 

(b)  Discount  rate. 

(c)  Useful  life. 

(d)  Future  fuel  prices. 

(e)  Sununary  of  evidence. 

2.  No  alternate  power  supply. 

3.  Use  of  mixtures. 

4.  Alternative  site. 

5.  Terms  and  conditions. 

6.  Conservation  measures. 

.  7.  Petroleum  and  natural  gas 

consumption. 

8.  Environmental  impact  analysis. 

9.  Fuels  search. 

10.  Technical  change. 

D.  Exemptions  (Part  503) 

1.  Temporary  synthetic  fuels  exemption. 

2.  Temporary  public  interest  exemption. 

3.  Temporary/permanent  lack  of  alternate 
fuel  supply  exemptions. 

4.  Temporary/permanent  site  limitations 
exemptions. 

6.  Temporary/permanent  environmental 
exemptions. 

6.  Permanent  inadequate  capital 
exemption. 

7.  Permanent  state  or  local  requirements 
exemption. 

8.  Permanent  cogeneration  exemption. 

9.  Permanent  fuel  mixtures  exemption. 

10.  Permanent  emergency  exemption. 

11.  Permanent  reliability  exemption. 

12.  Permanent  peakload  exemption. 

13.  Permanent  scheduled  equipment 
outages  exemption. 

E.  Existing  Facilities — Title  III  of  FUA 

F.  Other  Matters 

1.  Nonboiler  MFBl’s. 

2.  Retroactivity. 

HI.  Procedural  Matters 

A.  Additional  Comments 


B.  Section  102  of  the  National  Environmental 
Policy  Act  (NEPA) 

C.  Regulatory  Flexibility  Act 

D.  Executive  Order  No.  12291 

E.  Paperwork  Reduction  Act 

I.  Background 

On  June  9, 1981,  DOE  proposed  to 
revise  the  rules  implementing  portions  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (“FUA”  or  “the  Act”)  so  as 
to  simplify  administrative  procedures 
and  exemption  criteria  applicable  to 
new  and  existing  major  fuel  burning 
installations  (MFBI’s)  and  electric 
powerplants  (46  FR  31216,  June  12, 1981 
(“NOPR”).  Previously,  the  Economic 
Regulatory  Administration  (ERA)  of 
DOE  had  issued  Rnal  rules  governing 
the  following  areas  under  the  Act: 

(1)  Definitions  and  administrative 
procedures  (45  FR  38276  (June  6, 1980)); 

(2)  New  facility  exemptions  (45  FR 
38302  (June  6, 1980)); 

(3)  Existing  facility  exemptions  (45  FR 
53682  (August  12, 1980)); 

(4)  Cost  calculation  methodologies  (45 
FR  84967  (December  24, 1980)). 

In  addition,  rules  relating  to 
exemptions  for  new  and  existing 
cogeneration  facilities  were  issued  in 
interim  form  on  May  17, 1979  (44  FR 
28950,  28994,  29014),  and  on  July  23, 1979 
(44  FR  43176,  43204, 43219)  respectively,  ' 
and  then  proposed  to  be  revised  on 
August  11, 1980  (45  FR  53368). 

As  noted  in  the  June  9, 1981  NOPR,  on 
January  29, 1981  the  President’s  Task 
Force  on  Regulatory  Relief  was 
established  to  “[RJeduce  the  burdens  of 
existing  and  future  regulations  *  *  * 
and  insure  well  reasoned 
regulations  *  *  *  "  (Executive  Order 
12291).  Under  previous  rules,  obtaining 
an  exemption  imder  the  Act  could  be  an 
unnecessarily  costly  and  time- 
consuming  effort,  ofien  constraining  the 
ability  of  industry  and  utility 
management  to  make  critical  fuel  use 
decisions  in  an  efficient  and  reasoned 
manner.  In  response  to  these  problems, 
and  consistent  with  the  foregoing 
directive,  DOE  proposed  the  following 
principal  revisions  to  its  regulatory 
program  under  the  Act: 

(1)  Reduction  of  eligibility  criteria  for 
temporary  and  permanent  exemptions 
under  Title  II  of  the  Act,  to  the  minimum 
statutory  requirements; 

(2)  Reduction  of  evidentiary 
requirements  for  most  temporary  and 
permanent  exemptions  under  Title  II  of 
the  Act  to  a  self-certification  procedure 
and,  in  recognition  of  the  public 
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comment  and  review  provisions  of  FDA, 
exhibits  containing  the  basis  for  the 
certification; 

(3)  Simplifying  and  updating  the  cost 
calculation  methodologies  for  new  and 
existing  facilities; 

(4)  Expedited  procedures  for  fuel 
classifications  involving  determinations 
of  commercial  marketability; 

(5)  Limitation  of  fuel  search 
requirements; 

(6)  Expansion  of  fuel  use  authorized 
under  the  definition  of  "primary  energy 
source;”  and 

(7)  Consolidation  of  interim  rules 
governing  the  cogeneration  exemption 
for  powerplants  and  MFBI’s. 

Public  comments  received  by  DOE 
reflected  an  overwhelming  endorsement 
of  the  foregoing  proposals.  Most 
commenters  felt  that  the  chemges 
proposed  would  be  more  consistent  not 
only  with  the  needs  of  afiected  energy 
users,  but  also  with  the  purposes  of  the 
Act. 

After  considering  the  comments 
received,  DOE  has  decided  to  adopt  the 
foregoing  proposals.  DOE’s  NOPR  also 
generally  solicited  comment  on  other 
aspects  of  the  FUA  regulatory  program. 
In  response  to  comments  received  on 
matters  which  were  not  explicitly 
proposed  on  June  9, 1981,  DOE  is  issuing 
at  this  time  a  notice  of  proposed 
rulemaking,  proposing  additional 
revisions  to  the  final  rule  as  follows; 

(A)  Part  500— Definitions 

1.  “Alternate  fuel” — ^Addition  of  tar 
sands  and  oil-impregnated 
diatomaceous  earthy  and  deletion  of  the 
requirement  that  a  ^el  be  burned  by  its 
producer  to  be  classified  as 
commercially  unmarketable; 

2.  “Reconstruction” — Substitution,  in 
certain  specified  instances,  of  an  80 
percent  test  for  the  50  percent  test 
currently  provided; 

3.  “Natural  gas” — ^Definition  of 
“maximum  efficient  production  rate”  of 
a  well  in  terms  of  gas  and  gas  liquids 
production  rather  than  total 
hydrocarbon  production. . 

(B)  Part  501 — Administrative 
Procedures 

Classification  of  fuel  as  commercially 
unmarketable — Addition  of  self¬ 
executing  certification  procedure,  and 
the  imposition  of  an  administrative 
action  deadline  tied  to  automatic 
classification. 

(C)  Part  503 — Exemptions 

1.  Revision  of  the  600  hour  lack  of 
alternate  fuel  supply  exemption; 

2.  Revision  of  requirement  to 
demonstrate  specific  debt-constraining 


restrictions  for  inadequate  capital 
exemptions. 

DOE  is  issuing  these  revisions  in 
proposed  form  in  order  to  assure  a  fair 
opportimity  for  public  conunenL 
Accordingly,  a  public  comment  period  of 
thirty  (30)  days  fi*om  publication  of  the 
new  proposals  will  be  provided. 

In  addition,  while  DOE  believes  that 
these  final  rules  are  fully  responsive  to 
the  public  comments  received,  DOE 
invites  further  public  comment  on  any 
portion  of  the  niles  adopted  herein  with 
respect  to  which  commenters  feel  that 
further  reduction  of  regulatory  burdens 
under  FUA  is  feasible. 

For  those  portions  of  the  FUA  rules 
finalized  herein,  DOE  has  decided  to 
reprint  the  entire  rule,  reflecting  the 
revisions  adopted.  While  increasing  the 
number  of  pages  of  this  notice,  DOE 
believes  that  important  benefits  of 
immediate  clarity  and  ease  of  use  will 
be  obtained  by  this  organizational 
approach. 

n.  Comments 

A.  Definitions — §  500.2 

For  purposes  of  clarity.  DOE  has 
deleted  the  definitions  of  “general  use," 
“limited  use,”  and  “specified  use” 
exemptions.  Instead,  where  a 
requirement  in  the  rules  pertains  only  to 
certain  exemptions,  those  exemptions 
are  described  in  the  pertinent  portion  of 
the  rules. 

1.  Alternate  fuel  DOE’s  proposal 
specifically  solicited  comment  on  the 
possible  addition  of  fuels  to  the  current 
regulatory  definition  of  “alternate  fuel.” 
Comments  were  received  recommending 
the  inclusion  as  alternate  fuels  of  tar 
sands,  oil-impregnated  diatomaceous 
earth,  heavy  crude  oil  (including 
residuiun],  coal/oil  mixtures,  liquefied 
natural  gas,  synthetic  gas  derived  fiY)m 
natural  gas  liquids,  refinery  waste  gas, 
synthetic  oil  or  gas  derived  fiom  coal  or 
peat,  and  hydrogen  used  in  a  fuel  cell. 

DOE  notes  that  several  of  these 
fuels — synthetic  oil  or  gas  derived  fit>m 
coal  or  peat  (when  not  mixed  with 
natural  gas),  and  hydrogen — are  not 
defined  as  “petroleum”  or  “natural  gas.” 
and  hence,  are  already  classified  as 
alternate  fuels.  Refinery  wastes  may 
also  be  alternate  fuels  where  the 
statutory  commercial  unmarketability 
standards  can  be  demonstrated. 

Two  of  the  fuels  identified — ^liquefied 
natural  gas  and  synthetic  gas  fit)m 
natural  gas  liquids — are  clearly 
identified  as  “natural  gas”  under  the 
Act.  Since  no  fuel  classified  as  “natural 
gas”  can  be  an  “alternate  fuel.”  DOE 
has  no  authority  to  implement  these 
suggestions. 


The  issues  of  including  coal-oil 
mixtiues  (or  slurries),  and  heavy  crude 
oil  as  alternate  fuels  have  been 
addressed  by  DOE  in  earlier 
rulemakings  imder  the  Act  (44  FR  28533- 
28534  (May  15, 1979)).  For  the  reasons 
therein  indicated,  we  decline  to 
reclassify  such  fuels  as  alternate  fuels  at 
this  time. 

Because  DOE  has  not  previously 
specifically  proposed  the  addition  of  tar 
sands  and  oil-impregnated 
diatomaceous  earth  to  this  definition, 
such,  additions  are  being  proposed  in  the 
separate  notice  described  supra. 

A  number  of  commenters  suggested 
that  the  definition  of  alternate  fuels  be 
amended  to  incorporate  the  commercial 
unmaricetability  standards  set  forth  in 
DOE  Ruling  1981-2.  DOE  agrees  that 
explicit  incorporation  of  such  standards 
in  the  body  of  the  regulations  will 
provide  clarification,  and  has  added  to 
these  rules  a  separate  commercial 
unmarketability  definition,  applicable  to 
the  use  of  that  term  in  the  definitions  of 
“petroleum,"  “natural  gas,”  and 
“alternate  fuels.” 

One  commenter  recommended  that,  in 
incorporating  the  standards  in  DOE 
Ruling  1981-2  in  these  rules,  DOE  delete 
the  requirement  contained  in  such 
Ruling  that  a  fuel  be  “bimied  by  its 
producer”  in  order  to  be  considered 
commercially  unmeurketable.  DOE  is 
considering  this  recommendation  under 
its  separate  proposed  rulemaking, 
described  supra. 

One  commenter  recommended  that  a 
waste  by-product  should  be  classified  as 
an  alternate  fuel  where  attempts  to 
market  all  or  a  portion  of  it  fail  DOE 
believes  that  the  “quantity”  standard  for 
determinations  of  commercial 
marketability  already  takes  this 
criterion  into  account 

2.  Applicable  environmental 
requirements.  One  commenter  suggested 
that  this  term  should  be  defined  so  as  to 
include  all  Federal  and  State 
environmental  law.  including  common 
law.  While  the  commenter  believed  this 
was  already  implicit  in  DOE’s  regulatory 
definition,  it  felt  that  the  definition  was 
unclear.  DOE  has  retained  the  ourent 
regiilatory  definition,  which  tracks  the 
language  of  section  103(a)(17)  of  the  Act. 
To  clarify  the  coverage  of  this  term 
under  FUA  and  its  legislative  history 
(FUA  Conference  Report,  p.  71), 
“applicable  environmental 
requirements”  include  the  final  order  of 
any  Federal  or  State  Court  construing 
Federal  or  State  environmental  laws  or 
regulations,  but  exclude  any  local  laws 
or  regulations. 

3.  Boiler.  Several  commenters 
suggested  that  the  definition  of  “boiler” 
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be  modified  so  as  to  clearly  exclude 
boilers  used  solely  in  the  production  of 
oil  and  gas.  EKDE  believes  that  its  note 
under  the  definition  of  major  fuel- 
burning  installation,  which  excludes 
from  jurisdiction  under  the  Act  any 
boiler,  combustion  turbine,  combined 
cycle  unit  or  internal  combustion  engine 
used  to  drive  pumps  and  compressors 
used  in  the  production,  gathering, 
transmission,  storage  or  distribution  of 
gases  or  liquids,  is  already  responsive  to 
this  comment 

4.  Capability  to  use  alternate  fuel. 

One  commenter  recommended  that  this 
definition  include  a  requirement  that  the 
design  of  a  powerplant  include  adequate 
space  for  appropriate  pollution  consol 
or  fuel  handling  equipment  for  the  use  of 
alternate  fuels.  Thus,  while  adequate 
space  would  have  to  be  provided  for 
such  equipment  it  would  not  have  to  be 
installed  to  achieve  compliance  with  the 
Title  II  construction  prohibition.  DOE 
has  made  this  change  because  it  will 
help  assure,  consistent  with  the  Title  n 
construction  prohibition,  that  facility 
design  will  not  preclude  later  alternate 
fuel-burning.  The  foregoing  revision  also 
addresses  comments  that  DOFs 
proposal  on  this  issue  was  inconsistent 
with  section  201  of  the  Act,  because  it 
would  permit  the  construction  of 
facilities  which  could  not  operate  on 
alternate  fuels. 

Other  comments  suggested  the 
deletion  in  this  definition  of  language 
requiring  that  alternate  fuels  be 
available.  DOE  believes  that  this 
language,  which  assures  the 
construction  of  new  powerplants  with 
more  than  theoretical  alternate  fuel¬ 
burning  capability,  is  needed  to  give 
meaning  to  the  construction  prohibition 
of  Title  II  of  the  Act. 

One  commenter  indicated  uncertainty 
about  the  meaning  of  the  term 
“operational”  as  used  in  this  definition. 
DOE  has  added  language  clarifying  that 
a  powerplant  is  operational  when  it 
commences  the  commercial  generation 
of  power. 

Finally,  DOE  notes  that  it  has  deleted 
§  503.2(b)  of  these  rules,  relating  to 
prohibitions,  in  order  to  conform  that 
section  to  the  definitional  revisions 
herein  discussed. 

5.  Combined  cycle  unit  Several 
commenters  expressed  confusion  about 
the  proposed  changes  in  the  definition  of 
combined  cycle  unit,  particularly  with 
regard  to  the  treatment  of  combustion 
turbines  used  in  oombinatioti  with  waste 
heat  recovery  boilers.  Under  the 
definition  contained  in  the  former  rule,  a 
combustion  turbine/waste  heat  boiler 
system  (CTB)  was  treated  as  a  ■ 
combined  cycle  unit  regardless  of  its 
classification  as  a  powerplant  or  an 


MFBI.  If  the  CTB  qualified  as  a  new 
powerplant,  the  prohibitions  of  Section 
201  of  FUA  took  effect,  but  if  it  qualified 
as  an  MFBI,  the  entire  unit  was 
considered  a  nonboiler  MFBI,  escaping 
regulation  under  DOE  rules  (although 
authorized  by  Section  202(b)  of  FUA  to 
adopt  rules  regulating  nonboiler  MFBI’s, 
DOE  has  not  done  so  and  does  not 
intend  to  do  so).  If  a  new  CTB  happened 
to  qualify  as  a  cogeneration  facility 
which,  because  it  sold  more  than  50 
percent  of  its  electrical  output,  was 
classified  as  a  powerplant,  then  like  any 
other  new  combined  cycle  powerplant 
under  the  former  rule  which  met  the 
jurisdictional  size  requirements  of  the 
Act,  it  also  would  have  been  subject  to 
the  Section  201  prohibitions. 

In  proposing  to  adopt  separate 
definitions  for  powerplant  and  MFBI 
combined  cycle  units,  the  intent  of  DOE 
was  to  reduce  unnecessary  regulatory 
burdens  applicable  to  cogeneration 
facilities  consisting  of  combustion 
turbine/waste  heat  boilers  systems, 
whether  classified  as  powerplants  or  as 
MFBI’s.  In  determining  whether  a  single 
combined  cycle  unit  is  jurisdictional  in 
size  under  DOE  rules,  the  heat  input 
rates  of  each  component  of  the  unit  are 
aggregated  to  meet  the  jurisdiction 
threshold  of  100  MM  Btu’s.  Under  the 
new  definitions,  a  CTB  cogeneration 
powerplant  will  not  be  treated  as  a 
combined  cycle  for  purposes  of 
determining  jurisdictional  size,  but  as 
two  separate  units,  a  combustion 
turbine  and  a  boiler.  The  new  rule 
continues  to  treat  MFBI  combustion 
turbine  systems  as  combined  cycles 
which,  as  indicated  above,  are  not 
subject  to  regulation  under  DOE  rules. 

Two  changes  have  been  made  in  the 
proposed  definitions,  however,  in  order 
to  eliminate  the  confusion  expressed  by 
the  commenters.  First,  the  M^I 
combined  cycle  definition  has  been 
changed  to  provide  that  the  addition  of 
one  or  more  steam  turbine  units  will  not 
affect  the  facility's  status  as  an  MFBI 
combined  cycle  unit  as  long  as  the  entire 
facility  remains  classified  an  MFBI. 
Second,  the  last  sentence  of  the 
powerplant  combined  cycle  definition 
has  been  deleted,  and  a  new  sentence 
applicable  to  both  definitions  has  been 
added.  The  new  sentence  provides  that 
substantial  amounts  of  supplement  firing 
for  a  steam  turbine  or  waste  heat  boiler 
to  improve  thermal  efficiency  will  not 
affect  a  unit’s  classification  as  a 
combined  cycle. 

6.  Constructional /reconstruction. 

Most  comments  on  this  definition 
addressed  DOE's  50  percent  test  for 
finding  reconstructitm  of  an  existing 
unit.  For  purposes  of  organizational 
clarity,  this  test  has  been  moved  from 


the  sections  defining  “new  electric 
powerplant”  and  “new  major  fuel- 
burning  installation”  to  a  separate 
definition  of  “reconstruction.” 

Many  commenters  felt  that  the  test 
should  permit  refurbishment  of  units 
damaged  in  plant  accidents.  Other 
commenters  felt  that  the  test  should  be 
limited  to  situations  either  where  boiler 
capacity  was  being  increased,  or  where 
facility  efficiency  was  being  increased. 

In  response  to  these  comments,  DOE 
has  proposed  to  revise  its  reconstruction 
test  in  the  notice  of  proposed 
rulemaking,  described  supra. 

DOE  wishes  tq  clarify  that  it  will 
accept,  for  purposes  of  computation  of 
the  capital  costs  of  refurbishment  or 
modification  of  a  unit,  good-faith 
estimates  of  the  reasonably  anticipated 
capital  costs  associated  with  such 
refurbishment  or  modification, 
notwithstanding  the  fact  that  actual 
capital  costs  incurred  eventually  may 
exceed  such  estimates. 

7.  Cost  of  petroleum  or  natural  gas. 
DOE  requested  comments  on  the 
appropriateness  of  deleting  the 
definition  of  the  “cost  of  petroleum  or 
natural  gas,”  requiring  use  of  the 
imported  petroleum  cost  standard  only 
when  the  cost  calculations  are  required 
to  be  used  to  determine  eligibility  for  an 
exemption  by  reason  of  cost.  The  cost  of 
the  actual  fuel  proposed  to  be  used  in 
the  facility  would  then  be  used  in  other 
economic  calculations  required  under 
Title  II  of  FUA  and  applicable 
regulations. 

A  number  of  commenters  stated  that 
this  definition  can  only  be  appropriately 
applied  where  the  imported  oil  standard 
is  pres6ribed  by  the  statute,  [i.e.. 
Sections  211(a),  212(a),  311(a),  312(a)  of 
the  Act  and  regulations  set  forth  in 
§§  503.21, 503.32, 504.31  and  504.51)  and 
^at  it  cannot  be  applied  in  the  general 
requirement  to  show  that  no  alternate 
power  supply  is  available  (§  503.8)  or 
that  mixtures  are  economically 
infeasible  (§  503.9).  The  comments  also 
indicated  that  the  imported  oil  standard 
cannot  be  applied  in  the  financial 
feasibility  finding  for  prohibition  orders 
(§  504.6(d)),  and  that  the  appropriate 
cost  of  ^el  is  the  actual  cost  of  the  fuels 
being  compared. 

DOE  has  considered  these  comments 
and  will  require  that  the  imported 
petroleum  cost  standard  be  used  in  the 
regulations  appUcable  to  new  facilities 
(§§  503.21  and  503.32):  only  v\4iere  it  is 
specifically  prescribed  by  statute.  In 
those  instances.  Appendix  n  must  be 
used  to  compute  the  price  of  fuel  as 
called  for  in  the  cost  calculation.  In 
other  places  in  such  regulations  where 
an  economic  showing  is  required,  the 
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projected  price  of  the  actual  fuels  to  be 
used  must  be  applied.  The  regulations 
are  being  changed  appropriately  and  the 
definition  of  “cost  of  petroleum  or 
natural  gas”  is  being  deleted.  DOE 
notes,  however,  that  for  reasons 
discussed  in  this  Preamble  under  the 
heading  “Existing  Facilities — ^Title  III  of 
FUA,”  a  corresponding  revision  of  the 
financial  feasibility  finding  under  10 
CFR  504.6  is  not  being  made  at  this  time. 

8.  Design  capability.  DOE's  proposal 
to  use  the  manufacturer’s  continuous 
rating  in  the  definition  of  design 
capability  was  favorably  received  by 
commenters.  However,  several 
commenters  correctly  noted  that  the 
definition  of  maximum  continuous  rating 
did  not  clearly  specify  the  duration  over 
which  the  maximum  load  must  be 
sustained.  DOE  is  correcting  this 
oversight.  The  last  sentence  of 
subparagraph  (2)(ii)  under  “design 
capability”  has  been  changed  to  read: 
“For  the  purpose  of  this  definition,  the 
manufacturer’s  continuous  rating  (MCR) 
is  defined  as  the  maximum  load  in 
pounds  of  steam  per  hour  for  which  the 
boiler  is  designed  to  operate  on  a 
sustained  continuous  basis  (i.e.  more 
than  24  hours].” 

9.  Major  fuel  burning  installation/ 
electric  powerplant.  One  commenter 
recommended  deleting  informational 
requirements  for  the  exclusion  of  certain 
pumps  and  compressors  the 
definition  of  major  fuel-burning 
installation.  The  certification  procedure 
for  the  exclusion  of  such  units  is 
required  by  section  103  of  FUA.  DOE 
believes  that  its  rules  already  require 
the  minimum  informational 
requirements  consistent  with  the  Act 

A  technical  revision  has  been  adopted 
which  moves  the  Secretary’s 
determination  excluding  ^m 
jurisdiction  MFBI’s  below  a  certain  size 
from  a  note  into  the  body  of  the 
regulation. 

10.  Natural  gas.  Under  section 
103(a)(3]  of  the  Act  and  DOE's 
regulatory  definition  in  $  500.2,  the  term 
“natural  gas”  does  not  include  natural 
gas  produced  by  the  user  fiom  a  well, 
the  maximum  efficient  production  rate 
of  which  is  less  than  2M  million  Btu’s 
per  day  (so-called  “marginal  wells”). 

Several  comments  were  received 
criticizing  DOE’s  definition  of  the  term 
“produced  by  the  user”  as  the  term 
relates  to  such  marginal  wells. 
Specifically.  DOE  defines  “produced  by 
the  user”  as  either  all  gas  produced  firom 
a  marginal  well,  where  the  gas  is 
delivered  to  the  user  throu^  a  delivery 
or  transportation  system  which  could 
not  deliver  the  gas  to  any  other  user,  or 
only  that  amount  of  gas  from  a  marginal 
well,  representing  the  user’s  net  working 


mineral  interest  in  the  gas,  where  the 
gas  delivery  system  could  deliver  the 
gas  to  any  other  user.  The  commenters 
asserted  that  any  consideration  of  the 
gas  gathering  or  transportation  system 
was  irrelevant  in  this  context,  and  that 
as  long  as  a  well  produces  less  than  the 
threshold  amount,  its  output  is  an 
alternate  fuel. 

DOE  has  considered  these  comments 
and  does  not  agree  that  the  factors 
applied  in  the  ^e  are  irrelevant  for 
determining  when  natural  gas  in  the 
foregoing  category  has  been  “produced 
by  user”,  and  may  thus  be  removed  from 
the  pipeline  as  an  alternate  fuel.  As 
noted  in  an  earlier  rulemaking 
addressing  this  issue  (45  FR  38277-38278 
(June  6, 1980}),  this  rule  does  not 
preclude  the  producer/user  from 
demonstrating  that  any  gas  not  excluded 
under  this  provision  is  nonetheless 
commercially  unmarketable,  and  hence, 
an  alternate  fuel. 

One  commenter  requested  that,  for 
purposes  of  the  foregoing  exclusion, 

DOE  should  redefine  “maximum 
efficient  production  rate”  of  a  well  in 
terms  of  gas  production,  rather  than 
total  production,  including  oil  and  gas 
liquids.  DOE  has  addressed  this 
comment  in  a  notice  of  proposed 
rulemaking,  described  supra. 

DOE  received  comments  from  the  iron 
and  steel  industry  asking  that 
commingled  streams  of  coal  by-product 
gas  and  natural  gas  be  excluded  fi^m 
coverage  under  the  regulation  if  the 
overall  average  heat  content  of  the 
commingled  stream  is  less  than  600  Btu’s 
per  cubic  foot  on  an  annual  basis.  This 
request  is  based  on  FUA.  Section 
103(a)(3](B)(iv).  which  excludes  from  the 
de^tion  of  natural  gas,  “synthetic  gas. 
derived  frnm  coal  or  other  ^temate  fuel, 
the  heat  content  of  which  is  less  than 
600  Btu’s  per  cubic  foot  at  14.70  pounds 
per  square  inch  (absolute]  and  M 
degrees  Fahrenheit” 

At  first  glance,  it  would  appear  that 
this  exclusion  does  not  apply  to  any 
mixture  of  synthetic  gas  and  natural  gas. 
Instead,  any  such  mixture  would  appear 
to  fall  within  FUA’s  definition  of 
“natural  gas,”  which  under  Section 
103(a)(3)(A)(iv]  includes  “any  fuel 
consisting  •  *  *  inpeurt  *  *  *  of 
natural  gas”  and  “any  mixture  of  natural 
gas  and  synthetic  gas." 

However,  in  another  Section  of  FUA, 
Section  103(a)(5),  Congress  defined 
“coal”  as  including  “any  fuel  derivative 
thereof*  and  thereby  eiduded  frxim  FUA 
prohibitions  any  fuel,  regardless  of  Btu 
content,  consisting  only  of  synthetic  gas 
derived  solely  bom  coal.  Hence,  to  give 
some  meaning  to  all  provisions  of  the 
statute,  DOE  must  assume  that  Congress 
intended  the  exclusion  in  FUA,  Section 


103(a)(3)(B)(iv),  to  apply  to  something 
more  ffian  synthetic  gas  derived  solely 
from  coal  or  other  alternative  fuel,  for 
otherwise  this  section,  as  to  coal- 
derived  fuel,  would  be  made  wholly 
superfluous  by  Section  103(a)(5). 

The  language  which  became  Section 
103(a](3)(B)(iv)  began  as  an 
Admhustration  proposal  to  exclude 
coal-derived  synthetic  gas  which  has  a 
heat  content  of  less  than  500  Btu’s.  The 
heat  content  limitation  was  raised  to  600 
Btu’s  by  the  Senate,  and  was  so  adopted 
by  the  Committee  of  Conference,  after 
testimony  offered  by  the  iron  and  steel 
industry. 

This  testimony  concerned  the  long¬ 
standing  practice  within  that  industry  of 
burning  coal  by-product  gas  (coke  oven 
gas  and  blast  furnace  gas)  as  fuel  in  the 
iron  and  steel  production  processes. 

Coke  oven  gas,  it  was  pointed  out,  often 
exceeds  500  Btu’s  in  heat  content 
Accordingly,  for  such  by-product  gas. 
the  exclusion  as  drafted  was  regained 
as  inadequate.  Because  the  by-product 
gases  fluctuate  in  volume  and 
availability,  their  use  requires 
supplementation  by  natural  gas  in  order 
to  avoid  sudden  pressure  changes, 
maintain  boiler  ignition  and  flame 
stability,  and  ensure  sufficient  fuel 
supply  to  maintain  plant  production. 
Continuing  the  indiutry’s  ability  to  use 
such  commingled  gas  was  another 
problem  addressed  in  this  testimony. 

It  appears,  therefore,  that  Section 
103(a)(3)(B)(iv)  was  shaped,  at  least  in 
part,  to  accommodate  a  long-established 
industrial  process  that  Congress  was 
aware  required  supplementation  by 
natural  gas.  However,  as  explained  in 
comments  filed  in  this  proceeding,  the 
volume  of  natural  gas  used  in  this 
fashion  is  relatively  small,  and  the  total 
heat  content  of  the  commingled  coal  by¬ 
product/natural  gas  stream  used  in 
major  fuel  burning  installations  in  the 
iron  and  steel  industry  is  less  than  600 
Btu’s  per  cubic  foot .  as  measured  on  an 
annud  basis. 

On  the  other  hand,  the  language  in 
Section  103(a)(3)(A)  that  de^es  natural 
gas  as  includi^  “any  mixture  of  natural 
gas  and  synthetic  gas”  began  simply  as 
an  adoption  by  reference  of  the 
definition  of  “natural  gas”  in  the  Natural 
Gas  Act  The  Congress  was  aware  that 
this  definition  had  been  judicially 
interpreted  to  include  commingl^ 
streams  of  natural  gas  and  coal-derived 
sythetic  gas  in  commercial  pipelines. 
Henry  v.  Federal  Power  Commission, 
513  F.  2nd  395  (D.C.  Cir.  1975).  It  is  clear 
that  the  Congress  intended  generally  to 
carry  this  interpretation  forward  into 
FUA,  because  if  all  such  commingled 
streams  were  exluded,  large  quantities 
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of  natural  gas  would  escape  the 
restrictions  of  FUA.  Further,  such  coal- 
derived  synthetic  gas,  which  a  high  Btu 
content,  would  become 
indistinguishable  once  commingled  in 
the  pipeline,  making  it  difficult  to 
determine  that  only  synthetic  gas 
actually  produced  was  being  used  for 
permitted  piuposes.  Consistent  with  this 
interpretation  is  a  special  exception  in 
Section  103(b)  for  tracking  high  Btu  gas 
derived  from  coal  or  other  alternate  fuel, 
which  the  consumer  owns  or  is  entitled 
to  receive  at  the  point  of  manufacture, 
but  which  moves  via  pipeline. 

Accordingly,  it  appears  that  the 
inclusion  of  “any  mixtiue  of  natural  gas 
and  synthetic  gas”  in  FUA  imder  Section 
103{a)(3)(A)(iv)  may  be  read  to  cover 
primarily  commingled  streams  in 
jurisdictional  pipelines,  and  the 
exclusion  of  synthetic  gas  derived  from 
coal  under  Section  103(a}(3)(B)(iv]  may 
be  read  to  exclude  from  FXJA 
commingled  streams  of  synthetic  coal 
gas  and  natural  gas  as  used  in  industrial 
processes  in  the  iron  and  steel  industry, 
when  such  streams  carry  an  average 
heat  content  of  less  than  600  Btu’s 
annually  as  consumed  in  a  major  fuel- 
burning  instaUation. 

The  foregoing  interpretation  gives 
meaning  to  all  the  provisions  of  FUA 
and  is  consistent  with  the  purposes  of 
FUA,  set  forth  in  Section  102(a)  (3)  and 
(4),  to  foster  and  encourage  the  use  of 
coal  and  fuel  derived  from  coal  to  the 
maximum  extent  permitted  by  the  Act 
As  noted  above,  without  the 
supplementary  use  of  natural  gas  in  the 
iron  and  steel  production  processes  coal 
by-product  gases  would  not  be  used, 
and  other  fuel  sources  of  less 
intermittent  and  fluctuating  availability 
would  be  required.  This  interpretation  is 
therefore  adopted  in  the  regulation. 

11.  Person.  One  commenter 
questioned  DOE’s  addition  in  its  current 
rules  to  the  FUA  definition  of  the  term 
“person”  of  “a  parent  and  the 
consolidated  entities  (if  any)  which  it 
directly  or  indirectly  controls.”  DOE  has 
considered  this  recommendation  and  is 
deleting  the  foregoing  paragraph  of  its 
regulatory  definition,  so  that  the 
definition  conforms  to  the  statutory 
language. 

12.  Petroleum.  One  commenter 
recommended  that  DOE  exclude  from 
the  definition  of  “petroleum,”  products 
which  are  domestically  unmarketable. 
DOE  can  find  no  basis  for  this 
distinction  in  the  Act  DOE's 
consideration  of  the  costs  of  marketing  a 
fuel  (see  definition  of  “commercial 
unmarketability”  in  10  CFK  500.2) 
already  takes  into  account  the  distance 
and  accessibihty  of  a  proq>ective 
market 


13.  Primary  energy  source.  Under 
Section  103(a}(15)  of  die  Act  DOE  is 
authorized  to  prescribe,  by  rule,  the 
minimum  amount  of  fuel  which  will  be 
excluded  from  this  definition  for  certain 
uses.  DOE  has  determined  that  25 
percent  of  any  facility’s  total  annual  Btu 
heat  input  is  a  reasonable  exclusion  for 
the  purposes  of  unit  ignition,  startup, 
testing,  flame  stabilization,  and  control 
uses.  Accordingly,  DOE  has  established 
a  presumption  that  25  percent  of  a 
facility’s  total  annual  Btu  heat  input  will 
be  excluded  from  consideration  as  a 
primary  energy  source.  In  response  to 
comments  received,  DOE  wishes  to 
clarify  that  this  exclusion  is  automatic; 
that  is,  where  a  facility  is  using  no  more 
oil  or  natural  gas  than  the  25  percent 
excluded,  the  facility  is  not  using  a 
prohibited  fuel,  and  ERA  need  not  be 
notified  of  such  use.  DOE  has  modified 
the  rule  accordingly. 

Another  comment  suggested  that  the 
25  percent  exclusion  should  be  based 
upon  a  unit’s  total  design  capability, 
rather  than  actual  Btu  heat  input.  DOE 
does  not  believe  that  it  has  the  authority 
under  FUA  to  make  this  change. 

Finally,  a  commenter  requested  that 
those  facilities  which  have  already 
received  mixtures  exemptions,  as  of  the 
date  these  rules  are  efiective,  should 
thereafter  be  permitted  to  avail 
themselves,  f^t,  of  the  25  percent 
exclusion,  and  second,  of  the  policy  of 
adding  that  exclusion  to  any  fuel  use 
authorized  under  a  mixtures  exemption. 
DOE  believes  that  this  result  would  be 
consistent  both  with  the  purposes  of  the 
proposed  rules  and  the  statute.  We  will 
therefore  extend  the  applicability  of  this 
definition  to  all  facilities,  regardless  of 
whether  or  not  they  had  already 
received  orders  granting  fuel  mixtures 
exemptions. 

14.  Rated  capacity.  A  commenter 
suggested  that  the  term  “rated  capacity” 
apply  to  both  powerplants  and  KU^BI’s 
and  that  the  phrase  “maximum 
sustained  energy  output  per  unit  of 
time”  in  the  delation  be  clarified.  DOE 
has  accepted  these  suggestions  and  has 
modified  the  definition  accordingly. 

B.  Administrative  Procedures  and 
Sanctions  (Part  501) 

Part  501  has  been  adopted  essentially 
as  proposed.  Minor  technictd  errors 
.  have  l^n  corrected  and  portions  of 
several  provisions  have  been  re-written 
or  rearranged  for  clarification  and 
consistency.  Substantive  changes 
reflecting  die  suggestions  of  public 
commenters  are  noted  below.  In 
addition,  except  where  indicated  infra, 
§S  501.31(b).  50133(b).  50131  and  50136 
of  the  current  rules,  pertainiitg  to 
existing  facilities,  have  been  continued 


essentially  unchanged,  pending  a  future 
rulemaking  relating  to  existing  facilities 
under  the  Act  and  its  recent 
amendments  contained  in  the  Omnibus 
Budget  Reconciliation  Act  of  1981. 

1.  General  Provisions  (Subpart  A). 

DOE  has  rejected  the  suggestion  of  one 
commenter  that  ERA  publish  notice  of 
the  filing  of  a  petition  within  ten  (10) 
days  of  its  receipt.  The  thirty  (30)  day 
period  provided  in  §  502.3(c)  and  (d)  for 
acceptance  and  notice  of  filing  is 
adequate  for  purposes  of  pubUc  notice 
and  permits  adequate  time  to  review  the 
completeness  of  the  document. 

Proposed  §  501.7(a)(1)  incorrectly 
provided  that  petitions  for  exemption 
are  considered  to  be  filed  upon  mailing. 
This  error  has  been  corrected  to  indicate 
that,  as  in  the  past,  petitions  for 
exemption  are  filed  upon  receipt. 

The  ERA  close  of  business  hour  for 
timely  filing  of  documents  was 
erroneously  described  as  4:00  p.m.  in 
proposed  §  501.7(a)(3).  This  error  has 
been  corrected  and  the  correct  close  of 
business  day,  4:30  p.m.,  inserted. 

DOE  agrees  with  the  criticism  that 
proposed  §  501.7(a)(10),  requiring 
detailed  notification  of  contacts  by 
petitioners  or  other  applicants  with  DOE 
officials  in  related  matters,  is 
unnecessary  and  onerous.  ’The  former, 
less  detailed,  provision  (10  CFR  501.7(f)) 
has  been  reinstated.  ' 

One  commenter  suggested  that  DOE 
should  amend  §  501.7(a)(ll)  to  provide 
for  the  right  to  withdraw  information 
submitted  pursuant  to  a  claim  of 
confidentiality  if  the  claim  is  denied  by 
ERA.  This  issue  has  been  addressed  on 
several  occasions  in  the  past,  most 
recently  in  the  Preamble  to  the  current 
rules  for  new  facilities  (45  FR  38276 
dune  6, 1980)).  After  further, 
consideration.  DOE  is  not  persuaded 
that  it  would  be  appropriate  to  adopt  the 
suggested  revision  at  this  time.  The  rule 
has  been  revised,  however,  to  provide 
that  a  person  claiming  confidentiality  of 
information  will  be  given  an  opportunity 
to  take  appropriate  action  to  avoid  the 
release  of  the  information  if  the  claim  is 
denied  by  ERA. 

Several  comments  were  received 
concerning  the  proposed  procedure  for 
commercial  unmarketabiUty 
determinations  (§  501.7(a)(12)).  ranging 
from  the  suggestion  that  ERA  provide  a 
self-executing  procedure  for  making  the 
determination  to  a  request  that  ERA 
give  automatic  approval  to  a  request  for 
an  unmarketability  determination  if 
ERA  fails  to  act  on  the  request  within  60 
days  of  its  filing,  or  within  30  days,  as 
suggested  by  one  commenter.  In  order  to 
facilitate  the  expeditious  publication  of 
this  rule,  DOE  has  decided  to  adopt 
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S  501.7(a)(12)  without  change  or 
amendment  In  a  separate  rulemaking, 
however.  DOE  has  proposed  a  new 
procedure  for  commercial 
unmarketability  determinations,  which 
would  incorporate  both  the  self¬ 
executing  mechanism  and  provide  for 
automatic  classification  after  60  days,  as 
suggested  by  the  commenters.  Other 
changes  aimed  at  simplifying  the 
procedure  have  also  been  proposed  for 
these  determinations. 

Section  501.13  provides  no 
administrative  appeal  of  any  final 
administrative  action  under  Part  501. 
DOE  wishes  to  clarify,  in  response  to 
one  comment,  that  this  provision  does 
not  apply  to  administrative  appeals 
under  the  Freedom  of  Information  Act.  5 
U.S.C.  552,  which  are  provided  for  at  10 
CFR  Part  1004. 

2.  Written  Comments,  Public  Hearings 
and  Cenferences  During  Administrative 
Proceedings  (Subpart  C).  Several 
commenters  requested  clarification  of 
the  administrative  procedures 
applicable  to  an  exemption  petition, 
particularly  with  rega^  to  the 
computation  of  public  comment  periods. 
The  procedural  confusion  resulted  from 
the  creation  of  certification  alternatives 
for  requesting  certain  exemptions  under 
the  Act.  The  language  of  §§  501.31, 
501.33,  501.63  and  501.64  has  been 
revised  to  more  clearly  reflect  the  fact 
that  the  exemption  processes  applicable 
to  certification  and  non-certification 
exemption  petitions  are  not  identical. 

For  exemptions  by  certification,  ERA 
will  publish  a  Notice  of  Acceptance  and 
Availability  of  Certification  instead  of  a 
Notice  of  Acceptance,  to  signify  that  an 
exemption  proceeding  has  commenced. 
The  Notice  of  Acceptance  and 
Availability  of  Certification  will  provide 
a  summary  of  the  exemption  petition 
and  a  period  of  no  less  than  45  days 
during  which  interested  persons  may 
submit  written  comments  or  request  a 
public  hearing.  ERA  will  not  prepare  a 
Tentative  St^  Analysis  in  the  case  of  a 
certification  exemption.  In  the  case  of 
non-certification  exemptions,  ERA  will 
continue  to  publish  a  Notice  of 
Acceptance  of  Petition  and  a  Notice  of 
Availability  of  Tentative  Staff  Analysis. 
Where  appropriate,  ERA  may  publish 
the  Notice  of  Availability  of  Tentative 
Staff  Analysis  at  the  same  time  as  or 
during  the  public  comment  period  on  the 
Notice  of  Acceptance  of  Petition,  in 
which  case  the  comment  periods  on 
each  notice  would  run  concurrently. 

At  the  suggestion  of  several 
commenters,  DOE  has  decided  not  to 
promulgate  proposed  §  501.32, 
pertaining  to  informal  conferences, 

.  because  existing  §  501.32  is  more 
specific  to  the  requirements  of  the 


statute.  DOE  considered  other  suggested 
changes  in  this  provision  which  would 
permit  the  reopening  of  the  record  in  a 
proceeding  following  a  public  hearing  to 
permit  the  questioning  of  evidence 
submitted  to  ERA  in  a  conference  held 
after  the  hearing.  As  discussed  below, 
•this  opportunity  is  provided  for  in 
amended  §  501.34(k). 

Several  suggestions  were  made 
concerning  the  opportunity  of  a 
petitioner  or  order  recipient  to  question 
all  material  relied  upon  by  ERA  in 
reaching  a  decision  on  a  petition  or 
other  request  for  action.  Included  were 
the  suggestions  that  formal  adjudicatory 
hearings  under  5  U.S.C.  554  and  556  be 
provided,  and  that  all  participants, 
including  DOE,  be  required  to  pre-file 
preliminary  statements  of  position 
identifying  the  specific  evidence  to  be 
introduced  at  a  public  hearing.  The 
Conference  Report  to  FUA  specifically 
provides  that  the  formal  adjudicatory 
provisions  of  5  U.S.C.  554  and  556  do  not 
apply.  It  also  is  believed  that  ample 
opportunity  is  already  provided  in 
§  501.34  for  cross-examinatirm  of 
appropriate  Government  witnesses  who 
participated  in  the  development  of  a 
proposed  rule,  order  or  petition,  and  for 
questioning  or  responding  to  any 
evidence  or  information  made  part  of 
the  record  in  a  particular  case  or  relied 
upon  by  ERA  in  reaching  a  decision. 

One  commenter  suggested  that  a 
petitioner,  owner  or  operator  should  be 
given  the  option  of  electing  to  reopen  a 
public  hearing  or  to  submit  rebuttal 
evidence  or  testimony  in  order  to  fully 
question  any  record  evidence  received 
after  the  close  of  a  public  hearing  and 
relied  upon  by  ERA.  In  response  to  die 
comment,  DOE  has  amended  §  501.34(k) 
to  provide  the  opportunity  for 
participants  to  submit  additional 
evidence,  or  for  the  reopening  of  the 
hearing,  at  ERA'S  discretion,  to  permit 
further  rebuttal  of  statements  or 
evidence  made  part  of  the  record  after 
the  close  of  the  public  hearing.  Section 
501.66,  whidi  pertains  to  ERA’S 
evaluation  of  the  record,  decision  and 
order,  also  has  been  amended  to  provide 
for  mandatory  reopening  of  the  hearing 
if  ERA  finds  that  relevant  evidence 
made  part  of  the  teotvd  after  the  close  of 
the  public  hearing  or  comment  period 
might  significantly  influence  the 
outcome  of  the  proceeding.  In  addition, 
former  §  501.34(1),  and  parts  of 
§  §  501.51(c)(1)  and  501.56(e)(1),  all 
containing  almost  identical  provisions 
regarding  ERA'S  administrative  record, 
are  considered  redundant  and  have 
been  deleted.  The  administrative 
provisions  contained  in  these  deleted 
subsections  are  set  forth  in  revised 
§  501.66(a),  whidi  applies  to  all 


proceedings  under  Part  501  of  these 
regulations. 

In  the  NOI^  DCME  proposed  to  reduce 
certain  burdens  on  the  recipient  of  a 
proposed  prohibition  order  by  amending 
§  501.51(b)  (3)  and  (5).  Specifically,  DOE 
proposed,  among  other  toings,  to  permit 
the  order  recifnent  to  submit  additional 
evidence  relating  to  the  identification  of 
an  exemption  for  which  the  unit  subject 
to  the  proposed  order  mi^t  qualify  at 
any  time  prior  to  issuance  of  a  final 
order,  rather  than  before  the  end  of  the 
first  three-month  comment  period  as  the 
previous  rule  required.  To  l^y 
effectuate  DOE'S  intent,  die  language  in 
§  501.51(bK3)  requiring  die  order 
recipient  to  identify  exemptions  during 
the  first  three-month  comment  period 
has  been  deleted.  New  {  501.51(bM5) 
provides  that  the  order  recipient  may 
demonstrate  at  any  time  prior  to 
issuance  of  a  final  order  that  die  facility 
would  qualify  for  an  exemption.  ERA 
will  gec;!rally  not  however,  delay 
issuance  of  a  final  order  or  stay  ^ 
effective  date  of  the  order  for  die 
purpose  of  determining  qualification  for 
an  exemption,  unless  die  demonstration 
is  submitted  before  expiration  of  the 
three-month  comment  period 
commencing  with  issuance  of  a  notice  of 
intention  to  proceed  with  a  prohibition 
order. 

Another  comment  suggested  that  a 
petitioner,  owner,  or  c^ierator  (but  not 
any  representatives  tlmreof)  should  be 
excluded  from  the  provision  contained 
in  §  501.34(iK4)  that  permits  the 
Presiding  Offirar  to  deny  the  privUege  of 
participation  in  a  particular  hearing  to 
anyone  who  knowingly  gives  or  files 
false  or  misleading  statements  or 
disrupts  a  hearing.  The  discretionary 
authority  to  exclude  disruptive 
participants,  including  parties,  is 
essential  to  the  Presiding  Officer’s 
ability  to  control  an  administrative 
hearing.  The  right  to  exclude 
participants  is  personal  and  different 
representatives  of  a  petitioner,  owner  or 
operator  may  participate  in  the  hearing 
should  any  representatives  be  removed 
under  this  provision. 

Section  701(d)  of  FUA  provides  that 
“any  interest^  person”  is  mititled  to 
request  a  public  hearing.  In  order  to 
“protect  petitioner  against  capricious 
interventions”,  one  comments  would 
restrict  that  right,  in  the  case  of  a  special 
temporary  puUic  interest  exemption,  to 
only  those  who  could  provide 
substantial  evidence  that  they  would  be 
damaged  by  the  grant  of  the  exemption. 
Since  the  former  Section  301(a)  of  the 
Act  has  been  rescinded,  there  is  no  need 
to  address  this  comment 
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3.  Exemptions  (Subpart  F).  Changes 
made  in  §§  501.63  and  501.64,  regarding 
the  commencement  of  an  exemption 
proceeding  and  the  publication  of  Notice 
of  Availability  of  Tentative  Staff 
Analysis,  are  discussed  in  Connection 
with  Subpart  C,  supra. 

One  commenter  suggested  that, 
because  of  the  complexity  of  certain 
cases,  DOE  should  extend  the  public 
comment  period  on  a  Notice  of 
Availability  of  Tentative  Staff  Analysis 
to  three  weeks  instead  of  the  current 
two  weeks.  DOE  anticipates  that  the 
majority  of  exemption  requests  filed  will 
be  petitions  for  certification  exemptions 
for  which  no  Tentative  Staff  Analysis 
(TSA)  is  required  by  these  rules.  The 
two-week  comment  period  is  believed  to 
be  sufficient  for  the  majority  of  cases  in 
which  a  TSA  will  be  prepared.  Upon 
request,  or  on  its  own  motion,  ERA  may, 
in  its  discretion,  extend  the  comment 
period  on  the  Notice  of  Availability  of 
Tentative  Staff  Analysis  in  a  case 
presenting  complex  technical  issues. 

Other  commenters  proposed  an 
amendment  to  S  501.68(aKl),  to  provide 
a  maximum  period  of  either  90  or  120 
days  for  ERA  action  on  a  petition,  with 
automatic  grant  of  the  exemption  if  the 
deadline  is  not  met,  unless  extended  by 
ERA  for  good  cause.  Section  701(c)(3]  of 
FUA  provides  a  six  month  period  for 
ERA  to  make  its  determination  following 
public  participation  (comment  and 
public  hearing)  on  a  petition.  The  Act 
also  permits  extension  of  this  six  month 
period.  ERA  will  make  every  attempt  to 
resolve  issues  and  complete  its  actions 
speedily  but  DOE  does  not  consider  it 
necessary  or  advisable  to  reduce  this 
statutory  time  period. 

In  response  to  comments,  a  new 
§  501.68(c)(2)  has  been  added,  providing 
that  the  denial  of  a  petition  for 
exemption  is  without  prejudice.  A 
petitioner  whose  exemption  is  denied 
may  therefore  submit  a  new  petition  to 
commence  a  new  proceeding.  In 
addition,  former  §  501.68(d)(1),  relating 
to  the  imposition  of  terms  and 
conditions,  including  conservation 
measures,  was  considered  to  be 
redundant  and  has  been  deleted. 

4.  Requests  for  Modification  or 
Rescission  of  a  Rule  or  Order  (Subpart 
G).  Former  §  501.102(a)  has  been  revised 
to  permit  public  conunent  by  any 
interested  person  on  the  record  of  a 
proceeding  for  the  modification  or 
rescission  of  a  rule  or  order. 

5.  Requests  for  Stay  (Subpart  H). 
Section  501.123(a)  has  been  revised  to 
permit  public  comment  by  any 
interested  person  on  a  request  for  the 
stay  of  a  rule  or  order. 

6.  Rulings  (Subpart  J).  One  conunenter 
suggested  that  a  person  affected  by  an 


interpretative  ruling  should  be  able  to 
rely  on  it  for  a  period  of  30  days  after  its 
modification  or  rescission.  DOE  has 
amended  $  501.142(b)  accordingly. 

7.  Enforcement  (Subpart  K).  Hie  last 
sentence  of  former  §  501.167(a).  which 
provided  that  ERA  may  revoke  an 
exemption  order  previously  granted  if  it  * 
is  determined  that  the  order  recipient 
has  committed,  is  committing  or  is  about 
to  commit  a  violation  of  the  Act  or  any 
rule  or  order  thereunder,  has  been 
deleted.  Hie  appropriate  sanctions  and 
penalties  for  such  violations  are  set 
forth  in  Sections  722,  723  and  724  of 
FUA,  and  in  §§  501.181  and  501.182  of 
these  regulations. 

8.  Use  of  Natural  Gas  or  Petroleum  for 
Emergency  and  Unanticipated 
Equipment  Outage  Purposes  (Subpart 
M).  response  to  comments,  DOE  has 
clarified  portions  of  this  Subpart, 
eliminated  the  requirements  in 

§§  501.191  €uid  501.192  that  emergencies 
qualifying  for  certain  emergency  uses  of 
natural  gas  or  petroleum  under  Sections 
103(a)(15)(B)  and  404(g)  of  FUA  be 
“unanticipated,”  and  has  reduced  the 
reporting  requirements  owners  and 
operators  must  comply  with  in 
emergencies  under  these  provisions. 

DOE  will  only  require  that  the  24-hour 
report  of  emergency  use  describe, 
consistent  with  the  best  estimate  of  the 
owner  or  operator  (1)  the  nature  of  the 
emergency;  and  (2)  how  long  oil  or  gas 
use  is  likely  to  be  required 
(§  501.191(bMl)).  The  reporting 
requirements  of  S  501.192(b)(1)  also  have 
been  substantially  reduced. 

In  response  to  comments,  DOE  wishes 
to  clarify  that  the  categories  of 
emergencies  qualifying  for  oil  or  gas  use 
by  an  MFBI  listed  in  §  501.192(a)(l)(iii). 
are  intended  to  be  illustrative  only  cmd 
are  not  intended  to  be  an  exclusive 
listing  of  all  possible  emergency 
conditions  under  which  gas  or  oil  may 
be  used. 

In  response  to  one  comment 
§  501.191(c)(3)(i)  has  been  modified  to 
accommodate  the  special  circumstances 
faced  by  utilities  operating  hydroelectric 
facilities.  While  it  is  generally  desirable 
to  make  maximum  feasible  use  of 
alternate  fuel  capacity  before  resorting 
to  oil  and  gas,  in  the  case  of 
hydroelectric  facilities,  maximum  use  of 
the  hydro  capacity  without 
consideration  of  the  seasonal 
fluctuations  in  storage  capacity  can  be 
counter-productive^  Consequently,  the 
final  rule  permits  utilities  operating 
hydro  facilities  to  determine  the  extent 
the  hydro  facilities  will  be  used  before 
oil  or  gas  is  used  for  emergency 
purposes. 


C.  General  Exemption  Requirements 

1.  Cost  calculation  and  fuel  price 
computations  (W  503.6,  504.12,  Appendix 
///  In  the  NOPR,  DOE  specifically 
requested  comments  on  the  cost 
calculations  contained  in  S§  503.6  and 
504.12. 

(a)  Guideline  approach.  Many 
commenters  suggested  that  DOE'S  cost 
calculation  requirements  should  be 
revised  to  be  merely  guidelines,  rather 
than  mandatory  requirements  for 
qualification  for  cost-based  exemptions. 

FUA  requires  DOE  to  establish  the 
criteria  and  procedures  to  determine 
when  the  cost  of  using  an  alternate  fuel 
substantially  exceeds  the  cost  of  using 
imported  petroleum  using  best 
practicable  estimates.  FUA  also  requires 
that  operating  and  capital  costs  be 
discounted  to  present  value  over  the 
remaining  useful  life  of  the  facility  or  the 
period  of  a  temporary  exemption.  The 
cost  test  uses  a  standardized  procedure 
to  determine  if  a  cost-based  exemption 
should  be  granted  in  accordance  with 
the  Act.  In  many  cases  the  cost 
calculation  criteria  are  simply  guidelines 
that  a  petitioner  may  use  to  show  that 
he  qualifies  for  an  exemption;  if  those 
guidelines  are  followed,  only  a  limited 
review  by  ERA  will  be  necessary.  A 
petitioner  choosing  not  to  use  the 
guidelines,  however,  may  use  its  own 
best  practicable  estimates  instead.  A 
petition  based  on  such  estimates,  will 
necessarily  receive  more  extensive 
review.  The  choice  of  specific  criteria 
has  been  discussed  in  the  various 
preambles  and  analyses  published  with 
earlier  regulations  and  will  not  be 
repeated  here.  However,  certain  of  the 
specific  criteria,  commented  upon  in 
response  to  the  NOPR,  €u*e  now  being 
changed  as  set  forth  below. 

(b)  Discount  rate.  Many  commenters 
have  taken  issue  with  DOE’s  treatment 
of  the  discount  rate.  These  commenters 
would  prefer  to  be  able  to  use  the 
discount  rate  that  they  use  for  their  own 
business  investment  decisions.  The 
discount  rate  is  probably  the  single  most 
important  criterion  that  is  used  in  the 
cost  test.  Therefore,  DOE  believes  that 
any  discount  rate  chosen  should  be 
based  on  adequate  factual  support,  and 
that  the  standards  used  to  compute  it  be 
generally  acceptable  to  both  industry 
and  the  government. 

DOE  has  used  the  marginal  cost  of 
capital  (MCC)  as  the  discount  rate  since 
a  firm,  to  have  an  optimal  investment 
policy,  should  invest  in  all  projects 
which  have  a  rate  of  return  above  the 
MCC.  Conversely,  a  firm  should  invest 
in  all  projects  which  are  shown  using 
the  MCC  to  be  profitable  investments. 
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By  using  the  MCC,  DOE  has  implicitly 
assumed  (1)  That  the  firm  does  not 
ration  capit^  and  (2)  that  the  decision¬ 
maker  can  evaluate  all  possible 
investments  that  are  available  to  the 
firm. 

One  commenter  suggested  that  the 
relevant  discount  rate  should  be  the 
firm's  opportunity  cost — ^the  rate  of 
return  on  the  next  best  alternative 
investment  However,  use  of  opportunity 
cost  assumes  that  the  firm's  investment 
policy  is  not  optimal  and  that  the 
implicit  assumptions  that  are  made  by 
using  the  MCC  are  seriously  violated. 
OOB  recognizes  that  for  some  firms,  the 
opportunity.co8t  may  be  the  appropriate 
discoimt  rate. 

For  the  present  DOE  will  continue  to 
use  the  MCC,  computed  with  Appendix 
I,  as  the  discount  rate  because  it  is 
supportable  and  because  the  use  of 
Appendix  I  has  been  received  favorably 
by  the  commenters  as  a  generally 
accepted  standard  for  computing  the 
MCC.  Nevertheless,  DOE  is  soliciting 
comments  for  a  generally  accepted 
industry  standa^  for  computing 
opportunity  cost  and,  if  one  is 
developed,  will  modify  the  rule  so  it  also 
can  be  used  as  the  discount  rate. 

Several  commenters  stated  that  the 
methodology  for  computing  the  MCC  is 
too  complex  and  burdensome  to  the 
petitioner.  DOE  does  not  agree.  The 
computations  can  be  done  on  any 
calculator  which  is  capable  of 
performing  a  simple  linear  recession 
analysis.  D(^  recognizes,  however,  that 
the  computations  may  be  comidered 
burdensome  to  the  extent  that  they 
require  acquisition  of  data  a  petitioner 
may  not  normally  collect  To  alleviate 
this  burden,  ERA  will  collect  the  data 
which  is  not  company  specific  and,  upon 
request  send  it  to  potential  petitirmers 
or  order  recipimits.  Initially,  ERA  will 
keep  files  on  the  following  data  required 
by  Appendix  1;  Hie  risk-firo  interest 
rate,  the  value  of  “one  share"  of  the  S&P 
500  composite  index,  and  the  estimated 
monthly  income  received  fi*om  holding 
“one  share"  of  the  S&P  500  conqiosite 
index.  DOE  is  soliciting  comments  on 
any  additional  data  files  that 
commenters  believe  it  should  maintain. 

Another  commenter  wanted  a  specific 
risk  assessment  factor  Included  in  the 
discount  rate  so  as  to  provide  for  the 
special  risk  of  building  an  alternate  fuel- 
fired  facility.  ERA  believes  it  is 
inappropriate  to  add  a  special  risk 
factor  in  the  discoimt  rate.  A  firm's 
financial  rlA  of  using  an  altmnate  fuel 
would  already  be  reflected  in  die  MCC 
because  it  is  appropriate  for  the 
petitioner  to  provide  for  uncertainty  and 
risk  in  Us  coU  estimates. 


(c)  Useful  lifo.  One  commenter 
requested  that  DOE  clarify  the  use  of 
useful  life  guideUnes  contained  in  the 
cost  calculation  sections.  DOE 
summarized  the  comments  received  on 
the  useful  life  of  a  facility  under  Docket 
No.  ERA-R-80-17  (45  FR  84969, 
December  24,  I960).  DOE  observed  at 
that  time  that  the  physical  life  of  a 
facility  depends  upon  its  care, 
maintenance,  and  use,  and  concluded 
that  the  relevant  lifetime  for  the 
purposes  of  FUA  is  the  physical  lifetime. 

DOE  continues  to  believe  that  die 
relevant  useful  life  for  the  purposes  of 
FUA  is  the  physical  life  of  the  facility. 
However,  it  is  also  apparent  that  the 
physical  life  depends  upon  maintenance 
policies  and  the  projected  price  of  fuel — 
with  no  maintenance,  the  life  would  be 
short;  with  extensive  maintenance,  the 
life  is  usually  extended.  Therefore,  the 
physical  life  of  a  facility  depends  upon 
the  cost  of  the  resources  devoted  to 
maintenance  and  the  price  of  fueL 

The  usefiil  life  guidelines  as  contained 
in  the  cost  test  remain  unchanged.  If  the 
petitioner  elects  to  use  the  guidelines, 
such  election  should  be  stated  with  his 
certification.  If  the  petitioner  does  not 
elect  to  use  the  gui^lines,  the  summary 
should  address  how  the  useful  life  was 
calculated.  The  selection  of  a  useful  life 
should  be  based  upon  enghaeering, 
economic,  historical,  and  other  relevant 
information  and  factors.  Hie  regulations 
are  being  changed  accordingly. 

(d)  Future  fuel  prices.  DOE 
specifically  requested  comment 
concerning  two  ahematives  to 
Appendix  II  to  account  fmr  fiitine  fuel 
price  dianges.  Hie  first  alternative 
would  allow  the  petitioner  to  assume 
there  would  be  no  real  escalation  in 
either  oil  or  alternate  fiiel  price.  The 
second  alternative  would  allow 
petitioners  to  use  their  own  real 
escalation  rates  for  coal  but  require  the 
use  of  the  ERA-specified  escalation 
rates  fw  oiL 

The  comments  DOE  received  on  this 
matter  uniformly  recommended  that 
petitioners  should  be  able  to  use  their 
own  escalation  rates.  In  addition, 
commenters  indicated  that  ERA 
escalation  rates  do  not  account  for 
escalation  due  to  local  transportation, 
and  that  it  is  impossible  to  derive  any 
long  term  price  trends  for  either  coal  or 
oiL 

FUA  requires  DOB  to  grant  a  cost 
exemption  if  the  present  value  of  the 
cost  to  use  alternate  fuel  substantially 
exceeds  the  present  value  of  tiie  cost  to 
use  inq>orted  petroleam  over  the  useful 
life  of  the  facility  based  upim  best 
practicable  esthnates  (FUA,  Sections 
211(a).  212(a).  311(a),  312(a).  providing 


for  cost-based  exemptions,  and  Section 
103(a)(20),  defining  "cost").  D(% 
interprets  this  requirement  to  mean  that 
DOE  must  prescribe  a  standard  which 
will  adjust  the  real  prices  of  the 
petitioner’s  oil  or  gas  to  the  real  price  of 
imported  petroleum  over  die  useful  life 
of  the  facility.  The  projected  price  of 
alternate  fuel  is  simply  the  brat 
practicable  estimate.  However,  DOE 
realizes  that  any  projections  of  future 
fuel  prices  are  speculative  at  best  and 
become  more  speculative  as  the  forecast 
horizon  lengthens.  Moreover,  DOB 
realizes  that  die  future  prices  of  fuels, 
particularly  coal  are  subject  to  local 
situations  and  transportation  problems. 
Accordingly,  DOE  is  modifying 
Appendix  D  so  that  die  petitioner  may: 

(1)  Use  constant  coal  anid  oil  prices 
throughout  the  useful  life.  (2)  use  the 
prescribed  oil  escalation  rate,  and  its 
own  substantiated  alternate  fuel 
escalation  rate,  (3)  use  die  oil  and  coal 
escalation  rates  prescribed,  or  (4)  use 
constant  oil  and  coal  prices  wi  A  a 
prescribed  premium  added  to  the  price 
of  oil  to  account  fmr  escalation. 

(e)  Summary  of  evid&nce.  DOE 
proposed  to  modify  the  evidence 
requirements  to  enable  petitioners  to  (1) 
certify  that  the  cost  dl  using  an  alternate 
fuel  would  substantially  exceed  the  cost 
of  using  imported  oil.  a^  (2)  submit  a 
Inief  summary  of  the  evidence  to 
support  the  certification.  Several 
commenters  said  that  the  term  "brief 
summary”  was  unclear  and  requested 
that  DOE  elaborate  on  it 
To  meet  the  “brief  summary" 
evidentiary  standiird.  a  petitioner 
should  submit  legible  copies  the 
calculations  performed  to  make  the 
certification.  If  all  suggested  goiddines 
are  used  (e.g..  7.7  pocent  disraant  rate 
and  40  years  useful  life)  only  die 
certification  copies  of  the  calcnlations 
themselves,  and  a  very  brief  description 
of  the  cash  flow  must  be  submitted.  If 
the  MCC  as  computed  with  ^pendix  I 
is  used,  copies  of  that  calculation  with 
notations  as  to  the  source  of  the  data 
used  should  be  submitted. 

2.  No  altemate  power  svpply  (\  503.8/. 
Some  commenters  indicate  that  the 
final  rule  should  clarify  whedier 
petitioners  are  permitted  to  certify  to 
any  one  of  the  following  three  criteria  to 
indicate  diat  no  alternate  power  supply 
is  available;  (1)  die  effort  to  purchase 
firm  power.  (2)  a  decline  in  ^  reserve 
margin  to  under  20  percent  and  (3) 
impairment  of  reliability  of  servkx  even 
though  the  reserve  margin  remains  over 
20  percent  'Hieir  uncertainty  concerning 
the  mann»  in  which  the  alternate  power 
supply  test  works  result  from  DOS's 
ina^ertent  use  of  the  word  "or"  after 
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§  503.8(bKl)  of  the  NOPR.  This  word  has 
been  chemged  to  "and,”  to  reflect  the 
correct  conjunctive  test;  i.e.,  to  meet  the 
alternate  power  supply  requirement,  a 
petitioner  must  certify  that  a  diligent 
effort  has  been  made  to  purchase  power 
at  a  cost  less  than  10  percent  above  the 
cost  of  generating  power  from  the 
proposed  plant;  and  either  the  reserve 
margin  would  equal  or  fall  below  20 
percent,  or,  where  the  reserve  margin 
would  exceed  20  percent,  reliability  of 
service  would  be  impaired. 

As  stated  in  the  NOPR,  conservation 
measures  need  no  longer  be  examined 
and,  in  calculating  the  reserve  margins, 
the  petitioner  may  use  its  electric  region, 
normal  dispatch  area,  or  normal  service 
area. 

One  commenter  recommended  that 
the  20  percent  reserve  margin  standard 
should  be  a  reference  point  rather  than  a 
fixed  standard.  DOE  believes  that  the  20 
percent  standard  acts  in  this  manner, 
since,  even  in  situations  where  the 
reserve  margin  exceeds  20  percent,  a 
petitioner  may  still  qualify  by 
demonstrating  impaired  reliability. 

Several  commenters  recommended 
that  DOE  delete  the  mandatory  imported 
petroleum  cost  standard  for  this  test. 

DOE  agrees,  and,  as  discussed  in  this 
Preamble  under  the  definition  of  “Cost 
of  Petroleum  and  Natwal  Gas,”  has 
made  appropriate  revisions. 

Finally,  one  commenter  requested  that 
in  seeking  to  establish  impaired 
reliability  where  the  reserve  margin 
would  be  in  excess  of  20  percent, 
“constraints  related  to  the  contractual 
terms  and  conditions  upon  which  power 
may  be  obtained  or  transferred"  should 
be  taken  into  consideration.  DOE  does 
not  intend  in  these  rules  to  foreclose 
petitioners  from  seeking  to  demonstrate 
that  such  “constraints"  qualify  under  the 
standards  set  forth  in  §  ro3.8(b)(2)(ii). 

3.  Use  of  mixtures  (%  503.9).  Two 
commenters  recommended  clarification 

,  of  the  Note  in  this  section  to  reflect  that 
mixtures  other  than  oil/gas-coal 
mixtures,  would  need  to  be  considered 
only  at  petitioner's  discretion.  DOE  has 
added  such  clarifying  language. 

4.  Alternative  site  (\  503.11).  One 
comment  suggested  that  the  language  of 
§  503.11  be  confined  to  four  types  of 
permanent  exemptions — lack  of 
alternate  fuel  supply,  site  limitations, 
environmental  requirements,  and 
inadequate  capital — and  should  not 
pertain  to  exemptions  under  Sections 
212  (b)  and  (h)  of  the  Act  for  state  and 
local  requirements  and  intermediate 
load,  respectively,  which  carry  their 
own  independent  alternate  site 
requirements.  This  revision  would  be 
consistent  with  the  statutory  language  of 
Sections  212  (a),  (b)  and  (h)  of  FUA,  and 


it  has  therefore  been  incorporated  into 
the  final  rules. 

5.  Terms  and  conditions  (%  503.12). 

One  comment  suggested  that  DOE’s 
Preamble  language,  indicating  that  any 
terms  and  conditions  will  be  limited  to 
the  exempt  unit  itself  (46  FR  31220  (Jime 
12, 1981)),  should  be  incorporated  into 

§  503.12  of  the  rules.  DOE’s  proposal 
already  reflected  this  suggestion. 

One  commenter  indicated  its  belief 
that  DOE’s  proposal  to  delete  the 
compliance  plan  requirement  for  certain 
temporary  exemptions  would  be  an 
abrogation  of  its  authority  to  require  a 
compliance  plan  under  Section  214  of 
the  Act.  With  the  exception  of  the 
temporary  synthetic  fuel  exemption 
under  Title  II,  imposition  of  a 
compliance  plan  is  discretionary  with 
DOE  imder  Ae  Act.  We  believe  the 
further  imposition  of  this  requirement  is 
unnecessary  and  places  unreasonable 
burdens  on  facilities  receiving 
exemptions  of  only  limited  duration.  For 
these  reasons  DOE  will  adopt  the 
proposed  revision. 

C)ne  commenter  suggested  that  DOE 
delete  fiom  §§  503.32(c),  503.38(e). 
503.39(e).  503.41(e)  and  503.42(d)  of  its 
final  rde,  terms  and  conditions  relating 
to  use  of  the  lowest  grade  of  petroleum 
available  and  capable  of  being  burned. 
If  a  firm  acquiring  one  of  these 
certification  exemptions  wishes  to  bum 
a  higher  quality  oil  for  environmental  or 
other  reasons,  according  to  the 
commenter,  it  should  not  be  inhibited 
firom  doing  so  under  DOE’s  rules.  DOE 
agrees,  and  has  deleted  these  standard 
terms  and  conditions. 

Finally,  for  reasons  discussed  under 
the  heading  “Enforcement  (Subpart  K)” 
in  this  Preamble,  DOE  has  deleted 
subsection  (c)  of  this  section,  relating  to 
termination  of  exemptions. 

6.  Conservation  measures  (previous 
§  503.13).  It  was  DOE’s  intent  to  delete 
all  requirements  in  the  NOPR  which 
referenced  attaching  conservation 
measures  as  a  term  or  condition  to  the 
grant  of  an  exemption  petition.  In  any 
instance  where  such  references  were 
inadvertently  included,  they  have  been 
deleted  in  these  rules. 

7.  Petroleum  and  natural  gas 
consumption  (previous  §  503.14). 
Similarly,  DOE  intended  to  delete  any 
requirement  for  information  regarding 
petroleum  and  natural  gas  consumption 
as  a  term  or  condition  to  the  grant  of  an 
exemption  petition.  In  any  instance 
where  such  references  were  not  deleted 
from  the  proposal,  they  have  been 
removed  from  these  rules. 

8.  Environmental  impact  analysis 
(i  503.13).  The  comments  on  this  issue 
reflected  a  concern  with  the  quantity 
and  detail  of  environmental  data  ctdled 


for  under  new  §  503.13.  One  commenter 
suggested  that  a  mere  statement  of  a 
petitioner’s  intention  to  comply  with 
applicable  environmental  requirements 
should  suffice  in  many  instances. 

Another  commenter  recommended  that 
subsection  (b),  providing  for  reduced 
data  requirements,  should  now  be 
extended  to  apply  to  all  certification 
exemptions.  DOE  believes  that  this 
section  already  calls  for  the  minimum 
requisite  environmental  data  to  assure 
ERA’S  compliance  wifii  FUA  and  the 
National  Environmental  Policy  Act.  DOE 
will,  however,  reevaluate  its 
environmental  guidelines  (44  FR  63740 
(November  5, 1979))  with  a  view  toward 
extending  the  applicability  of  the 
alternative  subsection  (b)  checklist 
procedure. 

An  additional  comment  recommended 
that  the  subsection  (b)  checklist  should 
be  restricted  such  that  units  built  on 
existing  sites  need  not  complete  the 
checklist  to  the  extent  it  pertains  to 
location  or  operation  of  die  plant,  as 
opposed  to  the  unit  DOE  intends  that  in 
instances  where  a  petitioner  considers  a 
checklist  question  irrelevant  to  its 
circiunstances,  it  can  utilize  the  “not 
applicable”  box,  providing  a  brief 
elaboration  of  its  reasons  therefor  on  a 
separate  sheet  of  paper.  If  those  reasons 
are  sufficient  to  support  grant  of  the 
exemption,  no  further  inquiry  should  be 
required. 

9.  Fuels  search  (i  503.14).  A  number  of 
commenters  indicated  concern  that  the 
proposed  rule  language  was  ambiguous, 
and  could  be  interpreted  in  a  manner 
inconsistent  with  DOE’s  Preamble 
explanation  (46  FR  31220  (June  12, 1981). 
DOE  has  revised  the  language  contained 
in  this  section  to  reflect  more  clearly  the 
test  described  in  the  Preamble — a 
petitioner  will  be  required  to  evaluate 
only  the  use  of  conventional,  solid  coal; 
however,  where  a  petitioner  believes 
that  its  use  of  such  coal  would  be 
infeasible,  and  where  ERA  and  the 
petitioner  can  reach  accord,  it  may 
evaluate  another  alternate  fuel  instead. 

One  commenter  suggested  that 
consideration  of  what  fuels  have  been 
demonstrated  to  be  acceptable  for  use  in 
comparable  commercial  applications 
could  engender  unnecessary  regulatory 
delays.  DOE  intends  that  where  a 
petitioner  elects  to  examine  an  alternate 
fuel  other  than  coal,  it  will  have  wide 
latitude  in  choosing  a  reasonable 
alternative.  To  avoid  any 
misunderstanding,  the  language 
pertaining  to  comparable  conunercial 
applications  has  been  deleted. 

10.  Technical  change.  In  a  proposed 
amendment  to  the  cost  calculation  for 
new  facilities,  §  503.6  was  erroneously 
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labeled  “State  approval  required  for 
powerplant.”  (46  FR  31228  (jime  12, 
1981)).  The  correct  section  title,  “Cost 
calculations  for  new  facilities.”  has  been 
substituted. 

D.  Exemptions 

DOE  notes  generally  that  many  of  the 
comments  ad^essed,  infra,  apply  not 
only  to  the  permanent  exemption 
involved,  but  also  to  its  companion 
temporary  exemption. 

One  comment  addressed  the 
temporary  exemption  “purpose  and 
scope”  section.  Tliat  section  previously 
provided  that  the  duration  of  any 
temporary  exemption  woujid  be 
“measured  from  the  date  that  the  facility 
is  placed  in  service.”  DOE  proposed  to 
delete  that  phrase,  since  a  temporary 
exemption  could  be  obtained  after  a  unit 
is  placed  in  service  on  alternate  fuels. 
DOE  received  one  comment  on  this 
proposal,  recommending  substitution  of 
the  phrase  “measured  ^m  the  date  that 
the  facility  is  placed  in  service  using 
petroleum  or  natural  gas”  for  the 
language  noted  above.  The  commenter 
indicated  concern  that  DOS’s  proposal 
to  delete  this  subsection  might  enable  it 
to  make  an  exemption  effective  prior  to 
the  commencement  of  oil  or  gas  use, 
thus  curtailing  the  exemption  duration. 
DOE  has  added  this  subsection  back 
into  the  rules,  with  the  additional 
language  recommended. 

1.  Temporary  synthetic  fuels 
exemption  (%  503.24).  Commenters 
suggested  that  DOE  clarify  what  wiU 
constitute  an  acceptable  binding 
contract  so  that  greater  certainty  is 
provided  to  potential  suppliers  and 
users  of  synthetic  fuels.  It  is  DOS's 
intent,  consistent  with  the  piuposes  of 
the  Act,  to  interpret  the  language 
requiring  the  demonstration  of  a  binding 
contract  in  a  manner  which  we  feel  is 
most  likely  to  encourage  synthetic  fuels 
development.  Speciffcally,  DOE  has 
added  a  Note  to  reflect  that  contracts 
based  on  the  anticipated  successful 
demonstration  of  a  development 
program  and/or  the  anticipated 
economic  feasibility  of  a  synthetic  fuels 
facility,  will  generally  be  considered 
adequate  for  the  demonstration. 

One  commenter  recommended  that 
DOE  provide  that  if  at  the  expiration  of 
a  synthetic  fuels  exemption  use  of  ' 
synthetic  fuels  is  not  economically 
feasible,  it  will  permit  continued  oil  or 
natural  gas  use  in  the  recipient  facility. 
DOE  believes  that  it  lacks  authority  to 
issue,  in  effect,  a  prospective,  generic 
exemption  of  this  nature  from  the 
prohibitions  of  Title  II.  The  petitioner 
would  thus  be  required  to  obtain  an 
exemption  at  that  time,  or  face 


applicable  prohibitions  on  oil  and 
hatmal  gas  use. 

In  response  to  one  comment,  DOE  has 
added  language  indicating  that  unless  a 
petitioner  requests  otherwise,  a 
temporary  exemption  from  statutory  use 
prohibitions  will  commence  on  the  date 
of  commercial  operation  of  the  facility. 

Finally,  DOE  has  conformed  the 
organization  of  the  eligibility  and 
evidentiary  requirements  under  this 
certification  exemption,  to  that  of  die 
other  certification  exemptions  under 
these  rules. 

2.  Temporary  public  interest 
exemption  (%  503.25).  DOE’s  proposal 
inadvertently  deleted  subsection  (a)(2) 
of  this  exemption,  providing  that  "one  of 
the  cases  where  E]^  intends  to  grant 
this  exemption  is  where  the  petitioner 
needs  the  temporary  use  of  a  natural  gas 
or  petroleum  ^el  unit  until  the  on-going 
construction  of  an  alternate  fired  unit  is 
completed.”  DOE  has  reinstated  the 
content  of  this  subsection,  in  response  to 
comments  received,  in  the  form  of  a 
certification  alternative  for  acquisition  ^ 
of  a  temporary  public  interest 
exemption.  The  certification  procedure 
recognizes  that  it  is  in  the  public  interest 
to  permit  the  temporary  use  of  oil  or 
natural  gas,  for  up  to  5  yetus,  as  needed, 
during  the  construction  phase  of  an 
alternate  fuel-fired  unit. 

3.  Temporary/permanent  lack  of 
alternate  fuel  supply  exemptions 
(%%  503.21,  503.32).  In  response  to  its 
specific  solicitation  of  comment 
concerning  the  600  hour  certification 
alternative  for  MFBI’s,  DOE  received 
several  comments  recommending 
increases  in  authorized  use  of  up  to  1500 
full  load  hours  on  an  annual  basis. 

Other  comments  suggested  tying  this 
portion  of  the  exemption  to  a  capacity 
factor  of  17  percent  or  more.  These 
comments  are  addressed  in  a  separate 
notice  of  proposed  rulemaking, 
described  supra. 

One  other  comment  suggested  that 
DOE  include  in  the  rule  itself  the 
explanation  contained  in  the  NOPR 
Preamble  (46  FR  31221  (June  12, 1981)) 
concerning  use  of  the  phrase  “full  load 
hours.”  DOE  has  included  this  language 
as  a  Note  to  the  exemption. 

4.  Temporary/permanent  site 
limitations  exemptions  /§§  503.22, 

503.33) .  In  response  to  one  comment, 
DOE  has  revised  the  examples  provided 
in  the  Notes  to  these  sections  to 
eliminate  the  conditional  "would  be” 
tense  used  therein. 

5.  Temporary/permanent 
environmental  exemptions  (\  §  503.23, 

503.34) .  Many  commenters  questioned 
DOE’s  use  of  the  phrase  “cost-effective 
pollution  control  equipment”  in  the 


certification  alternatives  for  this 
exemption.  The  commenters  indicated 
that  the  meaning  of  this  phrase  was 
unclear.  One  commenter  suggested 
substitution  of  the  following:  “pollution 
control  equipment  available  at  a  cost 
that  makes  its  use  reasonable.”  Another 
suggested  substitution  of  the  concept  of 
feasible  equipment  that  meets 
applicable  standards  at  the  least  cost. 
Most  commenters  requested  use  of  a 
standard  that  maintained  continuity 
with  existing  environmental  legislation. 

It  is  DOFs  intention  that,  for  Class  I  and 
Class  n  areas,  the  “best  available 
control  technology”  (BACT)  standard,  as 
employed  in  the  Clean  Air  Act,  should 
be  used.  For  the  certification  alternative 
for  contribution  to  concentrations  of  a 
pollutant  for  which  a  national  ambient 
air  quality  standard  would  be  exceeded, 
the  Clean  Air  Act’s  “lowest  achievable 
emission  rate”  (LAER)  standard  is 
employed.  The  rules  have  been  revised 
accordingly. 

DOFs  NOPR  specifically  requested 
comment  on  whether  it  should  require 
the  consideration  of  acquisition  of 
offsets  as  required  by  the  Clean  Air  Act 
All  commenters  on  this  issue  indicated 
that  this  is  an  unnecessarily  costly  and 
burdensome  requirement;  DOE  has 
therefore  declined  to  adopt  it  for 
certification  portions  of  the  exemption. 

One  commenter  suggested  that 
facilities  located  or  which  will  be 
located  in  a  Class  I  area  should  qualify 
for  the  certification  alternative.  Since 
these  sections  pertain  to  new  facilities, 
which  may  be  under  construction  at  new 
sites,  DOE  has  adopted  this  suggestion. 

DOE  specifically  sought  comment  on 
broadening  the  availability  of  the 
certification  alternative  to  other 
environmental  circumstances.  DOE 
received  one  suggestion — that  the 
certification  alternative  should  be 
extended  to  any  facility  located  or 
which  will  be  located  in  a  Class  n  area. 
DOE  agrees  that  facilities  located  or  to 
be  located  in  Class  U  areas,  in  which  the 
allowable  increment  has  been 
exhausted,  should  qualify  to  use  the 
certification  procedure,  and  has  revised 
the  rules  accordingly. 

Many  commenters  felt  that  DOE 
should  be  open  to  the  consideration  of 
economic  factors  in  the  noncertification 
portions  of  the  exemption.  DOE 
continues  to  believe,  however,  that  the 
costs  of  environmental  compliance  are 
more  properly  considered  under  the 
cost-based  “lack  of  alternative  fuel 
supply”  exemptions. 

Several  commenters  objected  to  the 
amount  of  evidence  required  to  qualify 
for  the  non-certification  exemption 
portions  of  these  exenq)tions.  DOE 
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believes  that  the  current  evidentiary 
requirements  call  for  the  minimum 
submissions  necessary  to  evaluate  a 
non-certification  environmental 
exemption  under  the  Act.  DOE  also 
believes  that  these  are  materials  that 
are  typically  available  to  a  facility  in 
connection  with  the  environmental 
permitting  process.  DOE  has,  however, 
simplified  the  requirements  so  that  the 
material  called  for  need  no  longer 
contain  the  same  level  of  detail 
previously  required. 

One  commenter  indicated  that  the 
NOPR  Preamble  suggested  that  a  facility 
would  be  eligible  for  an  exemption  if  it 
would  cause  or  contribute  to  violation  of 
a  national  ambient  air  quality  standard 
in  a  nonattainment  area,  and  that  the 
rule  itself  was  not  so  limited.  DOE 
wishes  to  clarify  that  the  rule  is  not  so 
limited,  and  the  exemption  language,  as 
adopted,  reflects  this.  The  same 
commenter  also  requested  clarincation 
of  Preamble  language  in  the  NOPR 
purporting  to  permit  the  exemption 
when  the  facility  is  in  a  nonattainment 
area,  while  the  rule  requires  that  the 
area  be  nonattainment  for  a  pollutant 
the  facility  would  emit  Once  again,  the 
rule,  rather  than  the  NOPR  Preamble 
correctly  stated  DOE*s  intent 

Finally,  DOE  received  several 
comments  recommending  technical 
revisions,  which  have  been  adopted  as 
follows:  First,  §  §  503.23(bl  (8),  (9) 

(relating  to  compliance  plan  and 
conservation  requirements)  and 
503.34(b)  (12),  (13)  (relating  to 
conservation  and  petroleum  and  natural 
gas  consumption  requirements)  have 
been  deleted.  Second,  the  reference  in 
§  503.34(d(l)(iv)  to  §  503.11  has  been 
revised  to  reference  §  503.9  (relating  to 
the  use  of  mixtures  general 
requirement). 

6.  Permanent  inadequate  capital 
exemption  (\  503.35).  DOE  has  adopted 
'  its  proposal  to  delete  the  requirement 
that  larger  utilities  demonstrate  that 
speciHc  debt  constraints  could  not  be 
overcome  by  action  of  the  state 
regulatory  authority. 

The  exemption  for  an  inability  to 
obtain  adequate  capital  requires  that  a 
petitioner  demonstrate  that  the  capita] 
needed  for  an  alternate  fuel  fired  facility 
cannot  be  raised.  In  the  case  of  a 
powerplant,  DOE  required  a  showing 
that  this  inability  was  due  to  specific 
restrictions  constraining  management’s 
ability  to  raise  capital. 

One  commenter  noted  that  a  utility’s 
inability  to  raise  capital  may  not  be  due 
to  a  specific  restriction  {e.g.  if  the  capital 
could  be  raised,  the  bond  convenants 
would  not  be  violated),  and  diat 
weakening  of  a  utility’s  over*all 
financial  condition  ^KMild  qualify.  DC^ 


has  addressed  this  comment  in  a 
separate  notice  of  proposed  rulemaking, 
described  supra. 

Several  commenters  requested  that 
DOE  delete  evidentiary  subsection  (c) 

(2),  calling  for  submission  of  certain 
detailed  information.  DOE’s  NOPR 
already  provided  for  the  deletion  of  this 
evidentiary  requirement. 

One  commenters  requested  deletion  of 
the  requirement  to  show  that  capital 
restrictions  could  not  be  alleviated  by 
any  action  of  the  state  regulatory 
authority.  Another  commenter 
recommeded  deletion  of  the  Note 
concerning  analysis  at  the  parent  firm 
level.  These  requirements,  too,  had 
already  been  deleted  in  the  NOPR. 

7.  Permanent  state  or  local 
requirements  exemption  (%  503.36).  A 
number  of  commenters  recommended 
deletion  of  §  503.36(a)(2),  calling  for  a 
certification  of  good-faith  efiorts  to 
obtain  a  variance  from  state  or  local 
requirements.  DOE  believes  that  this 
requirement  is  necessary  in  order  to 
meet  the  Congressional  directive  that 
the  Secretary  determine  that  the  state  or 
local  requirement  would  prevent  use  of 
an  alternate  fuel  (FUA  Craference 
Report,  pgs.  76-77). 

8.  Permanent  cogeneration  exemption 
(%  503.37).  The  permanent  cogeneration 
exemption  procedures  have  been 
adopted  as  proposed,  with  one 
exception.  Section  503.37(b) 
(specifications  of  the  cogeneration 
facility)  has  been  deleted  in  its  entirety 
because  it  was  considered  to  be  a 
superfluous  restatement  of  the  provision 
excluding  certain  cogeneration  facilities 
from  the  definition  of  “electric 
generating  unit.“  The  latter  provision 
(contained  in  §  500.2)  has  been 
amended,  however,  to  indicate  that  ERA 
will  continue  to  exclude  sales  or 
exchanges  of  electricity  among  owners 
of  the  cogeneration  facility  in 
determining  whether  a  specific  facility  is 
deemed  to  be  a  powerplant  or  an  MFBI. 

DOE  received  many  comments  and 
expressions  of  concern  about  the  failure 
to  expeditiously  proceed  with  the  Notice 
of  Proposed  Rulemaking  regarding 
cogeneration  (45  FR  53368,  (August  11. 
1980))  fa,  alternatively,  to  propose  and 
adopt  a  less  onerous  standard  for 
applying  fw  and  obtaining  the 
permanent  cogeneration  exemption. 
DOE  is  aware  of  these  concerns  and  is 
currently  in  the  process  of  reviewing  its 
cogeneration  policies. 

For  now.  the  instant  rule  is  an  attempt 
to  simplify  the  process  of  applying  for 
the  exemption.  DOE  recognizes  that  the 
substantive  provisions  of  the  rule 
re^u'ding  the  calculation  of  oil  and  gas 
savings,  which  are  a  consolidation  of 
the  interim  rule  provisions  (IS  503.37, 


505.27),  can  be  complex  and 
burdensome.  DOE  is  accordingly 
considering  several  alternatives  to 
simplify  these  provisions. 

9.  Permanent  fuel  mixtures  exemption 
(§  503.38).  According  to  one  comment, 
DOE  should  explicitly  sanction  the 
supplemental  firing  of  oil  or  natural  gas 
at  a  coalfired  powerplant  where  it 
would  avoid  the  less  efficient  use  of 
greater  quantities  of  oil  or  natural  gas  at 
oil  or  natural  gas  fired  facilities  to 
generate  equivalent  electricity.  The 
commenter  suggested  that  this  could  be 
accomplished  by  construing  “reasonable 
level  of  fuel  efficiency"  as  referring  to 
the  power  system,  rather  than  just  the 
unit.  DOE  does  not  have  the  authority  to 
vary  the  unit-specific  nature  of  this 
requirement  set  forth  in  Section  212(d)  of 
the  Act 

One  comments  suggested  increase  of 
the  automatic  allowance  of  25  percent  of 
the  total  Btu  heat  input  of  the  primary 
energy  sources  in  an  MFBI  of  35  percent 
The  25  percent  level  is  establish^  by 
Section  212(d)  of  the  Act  and  DOE  is 
without  authority  to  modify  it. 

Another  comment  recommeded 
deletion  of  the  repiorting  requirement  in 
§  503.38(g).  DOE  has  adopted  this 
suggestion  and  deleted  this  requirement. 

10.  Permanent  emergency  exemption 
(%503.39).  One  commenter  recommeded 
conforming  I  503.39(b)(2),  defining  a 
powerplant  emergency,  with  the 
revisions  to  §§  501.191  and  501.192, 
deleting  the  phrase  “to  its  industrial 
customers.”  DOE  has  adopted  this 
recommendation  for  the  same  reasons 
discussed  in  its  NOPR  Preamble  (46  FR 
31219  (}une  12, 1981)). 

One  commenter  requested  that  DOE 
include  examples  of  situations  which 
would  qualify  under  |  503.39(b)(l)(ii)  as 
necessary  for  “the  preservation  of 
human  health.”  EKDE  believes  that  such 
inclusion  of  examples  would  be 
speculative  and  that  petitioner’s 
certifications  under  this  standard  should 
be  evaluated  on  a  case-by-case  basis. 

Finally,  DOE  has  conformed  the 
organization  of  the  eligibility  and 
evidentiary  requirements  under  this 
certification  exemption  to  that  of  the 
other  certification  exemptiems  under 
these  rules. 

11.  Permanent  reliability  exemption 
(%  503.40).  To  reflect  the  fact  that  a 
reliability  analysis  other  than  loss  of  -- 
load  probability  (LOLP)  may  be  used, 
DOE.  in  response  to  a  comment,  has 
inserted  the  words  “may”  and  deleted 
the  word  “must”  in  |  503.40(b). 

DOE,  consistent  with  industry 
practice,  bas  abo  conformed 
§  503.40(b)(1)  to  be  revised  §  503.8,  by 
permitting  petitioners,  in  analyzing 
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reserve  margins,  to  use  electric  regions, 
normal  dispatch  areas  of  normal  service 
areas.  This  revision  is  responsive  to 
several  comments  that  DOE  authorize 
use  of  an  area  other  than  the  electric 
region. 

12.  Permanent  peakload  exemption 
(%  503.41).  One  commenter 
recommended  that  DOE  define  the 
peakload  generation  ceiling  in  terms  of 
hours  of  equivalent  oil  use  without 
compressed  air  storage,  in  order  to 
provide  an  incentive  for  that  technology. 
Another  commenter  recommended 
changing  the  1500  hours  per  year  limit  to 
an  average  of  1500  hours  over  a  5-10 
year  period.  The  definition  of  peakload 
powerplant  is  established  by  Action 
103(a](18)  of  FUA  as  “a  powerplant  the 
electrical  generation  of  which  in 
kilowatt  hours  does  not  exceed,  for  any 
12-calendar-month  period,  such 
powerplant's  design  capacity  multiplied 
by  1500  hours.”  DOE  does  not  believe 
that  it  had  the  authority  to  adopt  the 
recommended  revisions  to  that 
dehnition. 

13.  Permanent  scheduled  equipment 
outages  exemption  (\  503.43).  DOE  has 
deleted  §  503.43(a)(2),  since  it  merely 
restated  the  fuel  search  requirement  for 
use  of  a  unit  in  excess  of  28  days  per 
year,  which  is  already  set  forth  in 

§  503.43(b)(4)  (relating  to  evidentiary 
requirements). 

E.  Existing  Facilities — Title  HI  of  FUA 

In  its  June  12, 1981  NOPR,  DOE 
proposed  several  changes  to  its  rules 
governing  existing  facilities,  including 
rules  governing  the  cost  calculation 
methodology,  the  Hndings  for  issuance 
of  a  prohibition  order,  as  well  as 
definitional  and  certain  procedual 
proposals,  which  were  directed  to  both 
new  and  existing  facilities.  In  addition. 
DOE  speciRcally  solicited  public 
comment  on  any  additional  issues 
respecting  its  regulatory  program  under 
the  Act.  In  response  to  the  NOPR,  DOE 
received  a  number  of  comments  on  its 
rules  under  Title  III,  including  comments 
concerning  the  following  issues,  which 
uniquely  affect  existing  facilities:  The 
“o^-gas”  prohibitions;  technical 
capability  (including  “substantial 
physical  modification”)  and  financial 
feasibility  findings  and  procedures  for 
issuance  of  prohibition  orders;  Title  III 
exemptions,  including  ERA’S  so-called 
“Special  Rule”  for  temporary  use  of 
natural  gas;  and  the  system  compliance 
option  under  Title  V  of  FUA. 

On  August  13, 1981,  the  President 
signed  into  law  the  Omnibus  Budget 
Reconciliation  Act  (Pub.  L  97-35 
(“OBRA”)).  Section  1021  of  OBRA 
*  substantially  amended  Section  301  of 
FUA,  relating  to  prohibitions  applicable 


to  existing  electric  powerplants.  Under 
the  new  Section  301,  the  so-called  “off 
gas”  provisions  of  FUA  were  deleted, 
and  the  prohibition  order  process  was 
substantially  amended. 

Pursuant  to  its  June  9, 1981  proposal, 
DOE  has  herein  adopted  a  revised  cost 
calculation  methodology  for  existing 
facilities,  as  well  as  procedures  and 
definitions  which  apply  to  existing  as 
well  as  new  facilities.  In  addition,  in 
response  to  the  deletion  under  OBRA  of 
the  off-gas  provisions  of  former  Section 
301(a)  of  FUA,  DOE,  in  a  new  notice  of 
proposed  rulemaking,  is  proposing  to 
revoke  its  so-called  “Special  Rule.” 
authorizing  temporary  public  interest 
exemptions  from  those  former 
prohibitions.  In  light  of  the  foregoing 
'amendments  to  Section  301  of  FUA, 

DOE  has  decided  to  defer  both  adoption 
of  any  additional  revisions,  and 
consideration  of  additional  comments 
relating  to  the  prohibitions  and 
exemption  process  of  Title  III  of  the  Act 
at  this  time.  To  the  extent  they  are  still 
pertinent,  all  such  comments  will 
receive  due  consideration  in  a  later 
rulemaking  relating  to  the  provisions  of 
Title  III  of  FUA,  as  amended. 

DOE  wishes  to  emphasize  at  this  time 
that  the  standards  and  criteria  it  intends 
to  propose  respecting  existing  facilities 
will  be  consistent  with  the  basic 
purposes  of  the  rules  adopted  herein — 
reduction  of  regulatory  burdens, 
simpliHcation  of  the  FUA  exemption 
process,  and  elimination  of  unnecessary 
regulatory  intervention  in  fuel  choice 
decisions  by  the  private  sector. 

F.  Other  Matters 

1.  Nonboiler  MFBFs.  DOE  is 
authorized,  under  Section  202(b)  of  FUA, 
to  prohibit  the  use  or  oil  of  natural  gas 
in  certain  categories  of  nonboiler 
MFBI’s.  To  date,  ERA  has  not  exercised 
this  authority.  Several  commenters 
requested  a  definitive  statement  of 
DOE’S  intent  with  respect  to  the 
prospective  exercise  of  this  authority. 
DOE  therefore  wished  to  restate  its 
position  that  it  has  no  intention  to 
exercise  the  authority  in  Section  202(b) 
of  FUA  to  prohibit  oil  or  gas  use  in 
nonboiler  MFBI’s. 

2.  Retroactivity.  Many  commenters 
recommended  that  any  changes  adopted 
herein  should  be  made  retroactively 
applicable  to  units  which  have  already 
obtained  exemptions.  Other  commenters 
recommended  that  the  changes  be 
applied  prospectively  only,  and  that 
current  exemption  holders  should  not  be 
affected. 

DOE  is  applying  its  revised  definition 
of  primary  energy  source,  which  raises 
the  percentage  of  fuel  automatically 
excluded  for  the  purposes  of  unit 


ignition,  startup,  testing,  flame 
stabilization,  and  control  uses,  and 
permits  addition  of  this  fuel  to  any  fuel 
authorized  to  be  used  under  a  fuel 
mixtures  exemption,  to  all  facilities, 
regardless  of  whether  or  not  they  have 
already  received  final  orders  granting 
exemptions.  To  do  so  does  not  require 
the  modification  of  any  final  order.  DOE 
believes  that  it  cannot,  however,  extend 
similar  treatment  to  terms  and 
conditions  contained  in  existing  final 
exemption  orders.  Any  holder  of  such  a 
final  order  seeking  the  benefits  of  any  of 
the  rule  and  policy  changes  adopted 
herein,  which  will  thus  require 
rescission  or  modification  of  the  order, 
must  follow  the  procedural  requirements 
of  §§  501.100  through  501.103  of  these 
rules. 

m.  Procedural  Matters 

A.  Additional  comments 

Interested  persons  are  invited  to 
submit  additional  comments  on  the  rules 
finalized  herein,  concerning  the  further 
reduction  of  unnecessary  regulatory 
burdens  under  the  FUA  program. 
Comments  should  be  identified  on  the 
outside  envelope  and  on  the  documents 
submitted  with  the  designation: 
“Powerplant  and  Industrial  Fuel  Use  Act 
Docket  No.  ERA-R-81-06.”  Fifteen 
copies  should  be  submitted.  All 
comments  received  will  be  available  for 
public  inspection  in  the  ERA  Office  of 
Public  Information,  2000  M  Street  NW., 
Room  B-110,  Washington,  D.C  20461, 
between  the  hours  of  O.'OO  a.m.  and  4:30 
p.m.,  Monday  through  Friday. 

If  you  wish  to  submit  any  information 
or  data  which  you  consider  to  be 
confidential,  you  must  comply  with 
DOE’s  freedom  of  information 
regulations  (10  CFR  Part  1004).  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  it  according  to  its 
determination. 

B.  Section  102  of  the  National 
Environmental  Policy  Act  (NEPA) 

DOE  has  determined  that  this  final 
rule  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  Section  102(2)(C)  of  NEPA. 
Therefore,  the  preparation  of  an 
Environmental  Impact  Statement  for  this 
rule  is  not  required. 

C.  Regulatory  Flexibility  Act 

DOE  has  determined  that  this  final 
rule  will  not  negatively  impact  firms  that 
are  “small  entities”  within  the  meaning 
of  the  Regulatory  Flexibility  Act. 
Accordini^y,  DOE  certifies  that  this  rule 
is  not  likely  to  have  a  significant  impact 
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on  a  substantial  number  of  small  entities 
within  the  meaning  of  that  Act. 

D.  Executive  Order  No.  12291 

The  Office  of  Management  and  Budget 
waived  the  requirements  of  Sections  3, 4 
and  7  of  Executive  Order  No.  12291,  as 
they  pertain  to  major  rules,  for  these 
final  rules. 

E.  Paperwork  Reduction  Act  of  1980 

This  final  rule  must  be  submitted  to 
the  Office  of  Management  and  Budget 
for  clearance  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  Pub. 

L.  96-511.  Any  compliance  with  the  data 
collection  provisions  of  these  final  rules 
may  require  revision  or  additions  as  a 
result  of  any  OMB  action. 

(Department  of  Energy  Organization  Act, 

Pub.  L.  95-91,  91  Stat.  565  (42  U.S.C.  7101  et 
seq.),  Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  Pub.  L.  95-620,  92  Stat.  3289  (42  U,S.C. 
8301  el  seq.];  Energy  Security  Act,  Pub.  L  96- 
294,  94  Stat.  611  (42  U.S.C.  8701  etseq.);  E.O. 
12009, 42  FR  46267,  September  15. 1977) 

In  consideration  of  the  foregoing. 

Parts  500,  501,  503,  504,  and  505, 
Subchapter  E,  “Alternate  Fuels”  of 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations,  are  amended  as  set 
forth  below. 

Issued  in  Washington,  D.C.  on  the  30th  day 
of  November  1981. 
lames  B.  Efiwatds, 

Secretary  of  Energy. 

10  CFR  Chapter  II  is  amended  as  set 
forth  below. 

1.  Part  500  is  revised  to  read  as 
follows: 

SUBCHAPTER  E— ALTERNATE  FUELS 
PART  500— DERNinONS 

Sec. 

500.1  Purpose  and  scope. 

500.2  General  definitions. 

500.3  Electric  regions — electric  region 
groupings  for  reliability  measurements 
under  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978. 

Authority:  Department  of  Energy 
Organization  Act.  Pub.  L  95-91, 91  Stat.  565 
(42  U.S.C.  7101  et  seq.);  Powerplant  and 
industrial  Fuel  Use  Act  of  1978,  Pub.  L  95- 
620, 92  Stat.  3289  (42  U.S.C.  8301  et  aeq.f,  E.O. 
12009, 42  FR  46267  (September  15, 1977). 

§  500.1  Purpose  and  scope. 

Unless  otherwise  expressly  provided 
or  the  context  clearly  indicates 
otherwise,  this  section  defines  the  tenns 
used  in  these  regulations.  The  use  of  the 
male  gender  is  to  include  female;  the  use 
of  singular  to  include  plural. 

§50a2  General  definitions. 

For  purposes  of  this  part  and  Parts 
501-507  term(s): 


"Act”  means  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  42  U.S.C. 
8301  et  seq. 

“Action”  means  a  prohibition,  by  rule 
or  order,  in  accordance  with  sections 
202, 301  (b)  and  (c).  302  (a)  and  (b),  401, 
402  and  405  of  FUA;  an  order  granting  (»' 
denying  an  exemption  in  accordance 
with  sections  211, 212,  311,  and  312  of 
FUA;  a  modification  or  rescission  of  any 
such  order,  or  rule;  an  interpretation;  a 
notice  of  violation;  a  remedial  order;  an 
interpretive  ruling;  or  a  rulemaking 
undertaken  by  DOE. 

“Affiliate”,  when  used  in  relation  to 
person,  means  another  person  who 
controls,  is  controlled  by.  or  is  under 
common  control,  with  such  person. 

“Aggrieved”,  for  purposes  of 
administrative  proceedings,  describes 
and  means  a  person  (with  an  interest 
sought  to  be  protected  under  FUA)  who 
is  adversely  affected  by  an  action 
proposed  or  undertaken  by  DOE. 

“Air  pollution  control  agency”  means 
any  of  the  following: 

(1)  A  single  State  agency  designated 
as  the  official  State  air  pollution  control 
agency; 

(2)  An  agency  established  by  two  or 
more  States  and  having  substantial 
powers  or  duties  pertaining  to  the 
prevention  and  control  of  air  pollution; 

(3)  A  city,  county,  or  other  local 
government  health  authority  or,  in  the 
case  of  any  city,  county,  or  other  local 
unit  of  government  in  which  there  is  an 
agency  other  than  the  health  authority 
charged  with  responsibility  for  enfOTcing 
ordinances  or  laws  relating  to  the 
prevention  and  control  of  air  pollution, 
such  other  agency;  or 

(4)  An  agency  or  two  or  more 
municipalities  located  in  the  same  State 
or  in  different  States  and  having 
substantial  powers  or  duties  pertaining 
to  the  prevention  and  control  of  air 
pollution. 

“Alternate  fuel”  means  electricity  or 
any  fuel,  other  than  natural  gas  or 
petroleum.  The  term  includes,  but  is  not 
limited  to: 

(1)  Coal; 

(2)  Solar  energy; 

(3)  Petroleum  coke;  shale  oil;  uranium; 
biomass;  municipal,  industrial,  or 
agricultural  wastes;  wood;  and 
renewable  and  geothermal  energy 
sources  (For  purposes  of  this 
subparagraph  (3),  the  term  “industrial” 
does  not  include  refineries.}; 

(4)  Liquid,  solid  or  gaseous  waste  by¬ 
products  of  refinery  or  industrial 
operations  which  are  commercially 
immarketable,  either  by  reason  or 
quality  or  quantity.  (For  purposes  of  this 
sul^ragrapb  (4).  the  teim  “waste  by¬ 
product”  is  defined  as  an  unavoidable 
by-product  of  the  industrial  or  refinery 


operation.)  A  waste  by-product  of  a 
refinery  or  industrial  operation  is 
commercially  immarketable  if  it  meets 
the  criteria  listed  in  the  definition  of 
“commercial  unmarketability,”  set  forth 
below. 

(5)  Any  fuel  derived  from  an  alternate 
fuel;  and 

(6)  Waste  gases  from  industrial 
operations.  (For  purposes  of  this 
subsection,  the  term  “industrial”  does 
not  include  refineries.) 

“Applicable  environmental 
requirements”  includes: 

(1)  Any  standard,  limitation,  or  other 
requirement  established  by  or  pursuant 
to  Federal  or  State  law  (including  any 
final  order  of  any  Federal  or  State 
Court)  applicable  to  emissions  of 
environmental  pollutants  (including  air 
and  water  pollutants)  or  disposal  of 
solid  waste  residues  resulting  fi-om  the 
use  of  coal  or  other  alternate  fuels, 
natural  gas,  or  petroleum  as  a  primary 
energy  source  or  fiom  the  operation  of 
pollution  control  equipHnent  in 
connection  with  such  use,  taking  into 
account  any  variance  of  law  granted  or 
issued  in  accordance  with  Federal  law 
or  in  accordance  with  State  law  to  the 
extent  consistent  with  Federal  law;  and 

(2)  Any  other  standard,  limitation,  or 
other  requirement  established  by,  or 
pursuant  to,  the  Clean  Air  Act,  the 
Federal  Water  Pollution  Control  Act,  the 
Solid  Waste  Disposal  Act.  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
or  the  National  Environmental  Policy 
Act  of  1969. 

“Base  load  powerplant”  means  a 
powerplanL  the  electrical  generation  of 
which  in  kilowatt  hours  exceeds,  for  any 
12-calendar-month  period,  such 
powerplant’s  design  capacity  multiplied 
by  3,500  hours. 

“Boiler”  means  a  closed  vessel  in 
which  water  is  heated  electrically  or  by 
the  combustion  of  a  fuel  to  produce 
steam  of  one  percent  or  more  quality. 

“Btu”  means  British  thermal  unit 

“Capability  to  use  alternate  fuel”,  for 
the  purpose  of  the  Title  II  prohibition 
relating  to  construction  of  new 
powerplants,  means  the  powerplant  to 
be  constructed  must  have  (1)  the  ability, 
from  point  of  fuel  intake,  to  physically 
sustain  combustion  of  an  alternate  fuel 
and  to  maintain  heat  transfer,  and 

(2)  Adequate  space  for  appropriate 
pollution  control  or  fuel  handling 
equipment  for  the  use  of  such  alternate 
fuel. 

This  alternate  fuel  must  be  available 
to  the  operator  at  the  facility  site  at  the 
time  it  becomes  operational  (i.e.,  upon 
commencement  of  tiie  commercial 
generation  of  power)  or  at  the  expiration 

a  tenqiorary  exemption. 
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Example:  ERA  will  examine  the  furnace 
configuration  and  ash  removal  capability  but 
will  not  conclude  that  the  absence  of  fuel 
handling  equipment,  such  as  conveyor  belts, 
pulverizers,  or  unloading  facilities,  or 
pollution  control  equipment,  bears  on  the 
issue  of  a  unit's  capability  to  bum  an 
alternate  fuel. 

"Clean  Air  Act”  means  the  Clean  Air 
Act,  42  U.S.C.  7401  et  seq.  (1970),  as 
amended  by  Pub.  L.  93-319,  88  Stat.  246, 
and  Pub.  L.  95-91, 91  Stat.  685. 

“Coal”  means  anthracite,  bituminous 
and  sub-bituminous  coal,  lignite,  and 
any  fuel  derivative  theretrf. 

"Cogeneration  facility”  means  an 
electric  powerplant  or  a  major  fuel 
burning  installation  that  produces: 

(1)  Electric  power;  and 

(2)  Any  other  form  of  useful  eneigy 
(such  as  steam,  gas  or  heat]  that  is,  or 
will  be,  used  for  industrial,  commercial, 
or  space  heating  purposes.  In  addition, 
for  purposes  of  this  definition,  electricity 
generated  by  the  cogeneration  facility 
must  constitute  more  than  ten  (10) 
percent  and  less  than  ninety  (90)  percent 
of  the  useful  energy  output  of  the 
facility. 

“Combined  cycle  unit”  means: 

(1)  For  a  powerplant,  an  electric 
power  generating  unit  that  consists  of  a 
combination  of  one  or  more  combustion 
turbine  units  and  one  or  more  steam 
turbine  units  with  a  substantial  portion 
of  the  required  energy  input  of  the  steam 
turbine  unit(s)  provided  by  the  exhaust 
gas  from  the  combustion  turbine  unit(s). 

(2)  For  a  major  fuel  burning 
installation,  a  unit  that  consists  of  a 
combination  of  one  or  more  combustion 
turbine  units  and  one  or  more  waste 
heat  boilers  with  a  substantial  portion  of 
the  required  energy  input  to  the  waste 
heat  boiler(s)  provided  by  the  exhaust 
gas  from  the  combustion  turbine  unit(s). 
The  addition  of  one  or  more  steam 
turbine  units  will  not  affect  the  facility’s 
status  as  an  MFBl  combined  cycle  as 
long  as  the  entire  facility  remains 
classified  an  MFBl. 

Substantial  amounts  of  supplemental 
firing  for  a  steam  turbine  or  waste  heat 
boiler  to  improve  thermal  efficiency  will 
not  affect  a  unit's  classification  as  a 
combined  cycle. 

“Combustion  turbine"  means  a  unit 
that  is  a  rotary  engine  driven  by  a  gas 
under  pressure  that  is  created  by  the 
combustion  of  any  fuel. 

“Commercial  unmarketability”  as 
used  in  the  definitions  of  “alternate 
fuel,”  “natural  gas”  and  “petroleum” 
shall  be  determined  as  follows,  when 
applied  to  a  specific  fuel  which  is 
burned  by  its  producer: 

(1)  A  waste  by-product  of  industrial  or 
refinery  operations  is  commercially 
unmarketable  by  reason  of: 


(1)  Quality,  where  the  cost  of 
processing  (limited  to  upgrading  the 
waste  by-product  to  commercial 
quality),  storing,  and  distributing  the 
waste  by-product  would  not  be  covered 
by  reasonably  expected  revenues  fi'om 
its  sale; 

(ii)  Quantity,  where  the  cost  of 
aggregating  the  waste  by-product  into 
commercial  quantities  tj^ugh  storing 
and  distributing  the  waste  by-product 
would  not  be  covered  by  reasonably 
expected  revenues  from  its  sale. 

(2)  A  fuel  will  not  be  classified  as 
“natural  gas”  when  it  is  commercially 
unmarketable  by  reason  of: 

(i)  Quality,  where  the  cost  of 
producing,  upgrading  to  commercial 
quality,  storing,  and  distributing  the  fuel 
would  not  be  covered  by  reasonably 
expected  revenues  frt)m  its  sale;  or 

(ii)  Quantity,  where  the  quantities  of 
the  fuel  are  so  small  that  the  revenues  to 
be  reasonably  expected  fit)m  its  sale 
would  not  cover  Ae  cost  of  its 
production,  distribution  or  storage. 

(3)  Costs  associated  with  upgrading, 
storing,  distributing,  and  aggregating  a 
by-product  or  other  fuel  (to  determine  if 
such  fuel  is  natural  gas)  may  properly 
include  a  reasonable  rate  of  return  on 
any  capital  investment  required  to 
overcome  the  problems  posed  by  the 
quality  or  quantity  of  a  fiiel  because  the 
return  on  investment  is  a  normal  aspect 
of  any  investment  decision.  A  firm  may 
account  for  this  reasonable  rate  of 
return  by  using  its  customary  discount 
rate  for  an  investment  of  similar  risk. 

(4)  As  part  of  any  consideration  of  the 
rate  of  return  on  investment,  the  cost  of 
replacing  the  Btu’s  lost  if  the  by-product 
or  other  fuel  were  upgraded  and  sold 
instead  of  used  as  a  ^el  may  be  taken 
into  consideration.  The  actual  expense 
that  would  result  from  burning  a 
replacement  fuel  in  lieu  of  the  by¬ 
product  or  other  fuel  in  question  may 
therefore  be  considered.  The  costs 
associated  with  using  a  replacement  fuel 
are  indirect  costs  that  result  from 
upgrading  and  selling  the  fuel,  instead  of 
burning  it.  These  indirect  costs  as  well 
as  the  direct  costs  associated  with  the 
upgrading,,  storing,  distributing,  and 
aggregating  of  by-products  or  other  fuel 
may  be  considered  in  any  assessment  of 
commercial  unmarketability. 

“Conference”  means  an  informal 
meeting  incident  to  any  proceeding, 
between  DOE  and  any  interested 
person. 

“Construction”  means  substantial 
physical  activity  at  the  unit  site  and 
includes  more  than  clearance  of  a  site  or 
installation  of  foundation  pilings. 

“Costs”  means  total  costs,  both 
operating  and  capital,  incurred  over  the 
estimated  remaining  useful  life  of  an 


electric  powerplant  or  major  fuel 
burning  installation,  discounted  to  the 
present  pursuant  to  rules  established  in 
Parts  503  and  504  of  these  regulations. 

“DEOA”  means  the  Department  of 
Energy  Organization  Act  (Pub.  L  95-91) 
(42  U.S.C.  7101  et  seq.)  as  implemented 
by  Executive  Order  12009  (42  FR  46267, 
September  15, 1977). 

“Design  capability”  shall  be 
determined  as  follows: 

(1)  For  a  powerplant,  defined  in 
section  103(a)(7)  of  FUA: 

(i)  Boiler  and  associated  generator 
turbines.  The  design  fuel  heat  input  rate 
of  a  steam-electric  generating  unit  (Btu/ 
hr)  shall  be  the  product  of  the 
generator’s  nameplate  rating,  measured 
in  kilowatts,  and  3412  (Btu/kWh), 
divided  by  the  overall  boiler-turbine- 
generator  unit  design  efficiency 
(decimal);  or  if  the  generator's 
nameplate  does  not  have  a  rating 
measured  in  kilowatts,  the  product  of 
the  generator’s  kilovolt-amperes 
nameplate  rating,  and  the  power  factor 
nameplate  rating;  and  3412  (Btu/kWh). 
divided  by  the  boiler  turbine-generator 
unit’s  design  efficiency  (decimal).  (The 
number  3412  converts  kilowatt-hours 
(absolute)  into  Btu’s  (mean).) 

(ii)  Combustion  turbine  and 
associated  generator.  The  design  fuel 
heat  imput  rate  of  a  combustion  turbine 
(Btu/hrj  shall  be  the  {mnluct  of  its 
nameplate  rating,  measured  in  kilowatts, 
and  3412  (Btu/kWh),  divided  by  the 
combustion  tiirbine-generator  unit’s 
design  efficiency  (decimal],  adjusted  for 
peaking  service  at  an  ambient 
temperature  of  59  degrees  Fahrenheit  (15 
degrees  Celsius)  and  at  the  unit's 
elevation.  (The  number  3412  converts 
kilowatt-hours  (absolute)  into  Btu's 
(mean).) 

(iii)  Combined  cycle  unit  The  design 
fuel  heat  input  rate  of  a  combined  cycle 
unit  (Btu/hr)  shall  be  the  summation  of 
the  product  of  its  generator’s  nameplate 
rating,  measured  in  kilowatts,  and  3412 
(Btu/kWh),  divided  by  the  overall 
combustion  imbine-generator  unit’s 
efficiency  (decimal),  adjusted  for 
peaking  service  at  an  ambient 
temperature  of  59  degrees  Fahrenheit  (15 
degrees  Celsius)  and  at  the  unit’s 
elevation,  plus  the  product  of  the 
maximum  fuel  heat  input  to  any 
supplemental  heat  recovery  steam 
generator/boiler  in  gallons  or  pounds  ' 
per  hour  and  the  fuel's  heat  content.  If 
the  generator’s  nameplate  does  not  have 
a  rating  measured  in  kilowatts,  the 
product  of  the  generator’s  kilowatt- 
amperes  nameplate  rating  and  power 
factor  nameplate  rating  must  be 
substituted  for  kilowatts.  (The  number 
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3412  converts  kilowatt-hours  (absolute) 
into  Btu’s  (mean).) 

(2)  For  a  major  fuel  burning 
installation,  defined  in  section  103(a)(10) 
of  FUA,  the  fuel  heat  imput  rate  of  a 
boiler  (Btu/hr)  shall  be  deemed,  at  the 
option  of  the  owner  or  operator,  to  be 
either: 

(i)  The  safety  valve  minimum  relieving 
capacity  (Ibs/hr)  multiplied  by  the 
enthalpy  difference  (Btu/Ib)  of 
feedwater  input  and  steam  output, 
divided  by  the  boiler  design  efficiency 
(decimal)  for  the  fuel.  For  the  purpose  of 
the  definition,  the  safety  valve  capacity 
shall  be  determined  in  accordance  with 
the  current  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code;  or 

(ii)  The  manufacturer’s  continuous 
rating  (Ib/hr)  multiplied  by  the 
enthalphy  difference  (Btu/lb)  of 
feedwater  imput  and  steam  output 
divided  by  the  design  efficiency 
(decimal)  for  the  fuel.  For  the  purpose  of 
this  definition  the  manufactiu-er’s 
continuous  rating  (MCR)  if  defined  as 
the  maximum  load  in  pounds  of  steam 
per  hour  for  which  the  boiler  is  designed 
to  operate  on  a  sustained  continuous 
basis  (i.e.,  more  than  24  hours). 

“Design  capacity”  of  a  powerplant 
pursuant  to  Section  103(a)(18)  of  FUA,  is 
determined  according  to  18  CFR  287.101. 

Note. — Section  287.101  of  Title  18  CFR  as 
issued  by  the  Federal  Energy  Regulatory 
Commission  (44  FR  38837,  )uly  3, 1979)  and  as 
referenced  in  the  definition  of  “design 
capacity"  is  republished  in  part  in  the 
appendix  below  for  the  benefit  of  the  public. 
This  appendix  will  not  appear  in  the  CFR. 

Appendix 

"287.101  Determination  of  powerplant 
design  capacity. 

For  the  purpose  of  Section  103  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978:  a  powerplant's  design  capacity 
shall  be  determined  as  follows: 

(a)  Steam-electric  generating  unit  The 
design  capacity  of  a  steam-electric 
generating  unit  shall  be  the  maximum 
generator  nameplate  rating  measured  in 
kilowatts  or,  if  the  nameplate  does  not 
have  a  rating  measured  in  kilowatts,  the 
product  of  the  generator's  kilovolt¬ 
amperes  nameplate  rating  and  power 
factor  nameplate  rating. 

(b)  Combustion  turbine.  The  design 
capacity  of  a  combustion  turbine  shall 
be  its  nameplate  rating  measured  in 
kilowatts,  adjusted  for  peaking  service 
at  an  ambient  temperature  of  59  degrees 
Fahrenheit  (15  degrees  Celsius)  and  at 
the  unit's  site  elevation. 

(c)  Combined  cycle  unit  The  design 
capacity  of  a  combined  cycle  unit  shall 
be  the  sum  of  its  combustion  turbine 


nameplate  rating  measured  in  kilowatts, 
based  on  baseload  operation  adjusted 
for  site  elevation,  and  the  maximum 
generator  nameplate  rating  measured  in 
kilowatts  of  the  steam  turbine  portion  of 
the  unit  *  * 

“DOE”  or  “the  Department”  means 
the  United  States  Department  of  Energy, 
as  defined  in  sections  201  and  301(a)  of 
the  DEOA,  including  the  Secretary  of 
Energy  or  his  designee. 

“Duly  authorized  representative” 
means  a  person  who  is  authorized  to 
appear  before  DOE  in  connection  with  a 
proceeding  on  behalf  of  a  person 
interested  in  or  aggrieved  by  that 
proceeding.  Such  appearance  may 
include  the  submission  of  applications, 
petitions,  requests,  statements, 
memoranda  of  law,  other  documents,  or 
of  a  personal  appearance,  oral 
communication,  or  any  other 
participation  in  a  proceeding. 

“Electric  generating  unit”  does  not 
include: 

(1)  Any  electric  generating  unit 
subject  to  the  licensing  jurisdiction  of 
the  Nuclear  Regulatory  Commission 
(NRC):  and 

(2)  Any  cogeneration  facility  from 
which  less  than  half  of  the  net  annual 
electric  power  generation  is  sold  or 
exchanged  for  resale.  [Net  electric 
power  sales  excludes  sales  or 
exchanges  among  owners  of  the 
cogeneration  facility.) 

Note. — For  purposes  of  subparagraph  (1)  of 
this  definition,  ERA  will  not  consider  any  unit 
located  at  a  site  subject  to  NRC’s  licensing 
authority  to  be  jurisdictional  for  purposes  of 
FUA. 

“Electric  powerplant”  means  any 
stationary  electric  generating  unit 
consisting  of  (a)  a  boiler,  (b)  a  gas 
turbine,  or  (c)  a  combined  cycle  unit 
which  employs  a  generator  to  produce 
electric  power  for  purposes  of  sale  or 
exchange  and  has  the  design  capability 
of  consuming  any  fuel  (or  mixture 
thereof)  at  a  fuel  heat  input  rate  of  100 
million  Btu’s  per  hour  or  greater.  In 
accordance  with  section  103(a)(7)(C)  of 
FUA,  the  Secretary  has  determined  that 
it  is  appropriate  to  exclude  from  this 
definition  any  unit  which  has  a  design 
capability  to  consume  any  fuel 
(including  any  mixture  thereof)  that 
does  not  equal  or  exceed  100  million 
Btu's  per  hour. 

“Electric  Region”  is  as  defined  in 
§  500.3  of  this  part. 

“Electric  utility”  means  any  person, 
including  any  affiliate,  or  Federal 
agency,  which  sells  electric  power. 

“Emission  ofiset”  means  emission 
reductions  as  defined  by  EPA's 
regulations  set  forth  at  40  CFR  Part  51, 
Appendix  S. 


“EPA”  means  the  United  States 
Environmental  Protection  Agency. 

“ERA”  means  the  Economic 
Regulatory  Administration  of  DOE. 

“Existing  major  fuel  burning 
installation”  means  any  installation 
which  is  not  a  new  major  fuel  burning 
installation. 

“Existing  powerplant”' means  ,any 
powerplant  other  than  a  new 
powerplant. 

“Federal  Water  Pollution  Control  Act” 
means  the  Federal  Water  Pollution 
Control  Act,  33  U.S.C.  1251  et  seq.,  as 
amended. 

“FERC”  means  the  Federal  Energy 
Regulatory  Commission. 

“Firm”  means  a  parent  company  and 
the  consolidated  or  unconsolidated 
entities  (if  any)  that  it  directly  or 
indirectly  controls. 

“Fluidized  bed  combustion”  means 
combustion  of  fuel  in  connection  with  a 
bed  of  inert  material,  such  as  limestone 
or  dolomite,  that  is  held  in  a  fluid-like 
state  by  the  means  of  air  or  other  gases 
being  passed  through  sucli  materials. 

“FTC”  means  the  Federal  Trade 
Commission. 

“FUA”  means  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978, 42  U.S.C. 
8301  et  seq. 

“Fuel  Use  Act”  means  “FUA”. 

“Fuel  use  order”  means  a  directive 
issued  by  ERA  pursuant  to  §  501.167  of 
these  regulations. 

“Gas  turbine”  means  “combustion 
turbine”. 

“High-priority  user,”  for  purposes  of 
Subsection  312(j)  of  FUA,  means  any 
residential  user  of  natural  gas,  or  any 
commercial  user  whose  consumption  of 
natural  gas  on  peak  day  is  less  than  50 
MCF. 

“Installation”  means  “major  fuel 
burning  installation.” 

“Intermediate  load  powerplant” 
means  a  powerplant  (other  Aan  a 
peakload  powerplant),  the  electrical 
generation  of  which  in  kilowatt  hours 
does  not  exceed  for  any  12-calendar- 
month  period,  such  powerplant’s  design 
capacity  multiplied  by  3,500  hours. 

“Internal  combustion  engine”  means  a 
heat  engine  in  which  the  combustion 
that  generates  the  heat  takes  place 
inside  the  engine  proper. 

“Interpretation”  means  a  written 
statement  issued  by  the  DOE  General 
Counsel  or  his  delegate,  in  response  to  a 
written  request,  that  applies  the 
regulations,  rulings,  and  other 
precedents  previously  issued  by  the 
DOE  to  the  particular  facts  of  a 
prospective  or  completed  act  or 
transaction. 

“Major  fuel  burning  installation” 
means  a  stationary  unit  consisting  of  a 
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boiler,  gas  turbine  unit,  combined  cycle 
unit,  or  internal  combustion  engine  that 
has  the  design  capability  of  consuming 
any  fuel  (or  mixture  thereof)  at  a  fuel 
heat  input  rate  of  100  million  Btu’s  per 
hour  or  greater.  In  accordance  with 
Section  103(a){10](C}  of  FUA,  the 
Secretary  has  determined  that  it  is 
appropriate  to  exclude  from  this 
definition  any  unit  which  has  a  design 
capability  to  consume  any  fuel 
(including  any  mixture  thereof]  that 
does  not  equal  or  exceed  100  million 
Btu’s  per  hour.  This  definition  does  not 
include: 

(i)  Any  electric  powerplant; 

(ii)  Any  pump  or  compressor  used 
solely  in  connection  witib  the  production, 
gathering,  transmission,  storage,  or 
distribution  of  gases  or  liquids,  but  only 
upon  the  filing  of  a  written  certification 
of  such  use  with  ERA  in  accordance 
with  procedures  specified  in  §§  501.7 
and  501.11  of  the  regulations.  Such 
certification  must  be  made  only  for  such 
pumps  eind  compressors  which  are 
driven  by  units  with  a  design  fuel  heat 
input  rate  of  100  million  Btu's  per  hour 
or  greater  and  which  consume 
petroleum  or  natural  gas.  The  following 
information  is  required: 

(A)  Unit  size  in  Btu  input; 

(B)  Equipment  function;  and 

(C)  Geographic  location  of  the  unit;  or 

(iii)  Steam  generators  used  for  crude 
oil  recovery. 

Note. — ^For  purposes  of  clause  (2)(ii),  also 
excluded  horn  jurisdiction  under  the  Act  is 
any  boiler,  combustion  turbine,  combined 
cyde  unit,  or  internal  combustion  engine 
used  to  drive  piunps  and  compressors  for 
such  purposes,  if  ninety  [90]  percent  or  more 
of  the  energy  output  is  used  to  drive  the 
pumps  and  compressors. 

“Mcf  ’  means  1,000  cubic  feet  of 
natural  gas. 

“MFBI”  means  a  “major  fuel  burning 
installation”. 

“Mixture,”  when  used  in  relation  to 
fuels  used  in  a  unit,  means  a  mixture  of 
petroleum  or  0060*01  gas  and  an 
alternate  fuel,  or  a  combination  of  such 
fuels,  used  simultaneously  or  alternately 
in  such  unit. 

“Natural  gas”  means  any  fuel 
consisting  in  whole  or  in  part  of  natural 
gas,  including  components  of  natural  gas 
such  as  methane  and  ethane;  liquid 
petroleum  gas;  synthetic  gas  derived 
from  petroleum  or  natural  gas  liquids;  or 
any  mixture  of  natmal  gas  and  synthetic 
gas.  Natural  gas  does  not  include: 

(1]  Gaseous  waste  by-products  or 
waste  gas  specifically  designated  as  an 
alternate  fuel  in  §  500.2  of  Aese 
regulations; 

(2]  Natural  gas  which  is  commercially 
unmarketable,  as  defined  in  these  rules; 


(3]  Natural  gas  produced  by  the  user 
from  a  well,  the  maximum  efficient 
production  rate  of  which  is  less  than  250 
million  Btu’s  per  day. 

For  purposes  of  clause  (3]  of  this 
definition: 

-  (i]  “Produced  by  the  user”  means: 

(A]  All  gas  produced  by  the  well, 
when  such  gas  is  delivered  for  use  in  the 
user’s  facility  through  a  gas  delivery, 
gathering,  or  transportation  system 
which  could  not  deliver  such  gas  to  any 
other  user;  or 

(B]  Only  that  amount  which 
represents  the  user’s  net  working 
(mineral]  interest  in  the  gas  produced 
from  such  well,  where  such  gas  is 
delivered  for  use  in  the  user’s  facility 
through  a  gas  delivery,  gathering,  or 
transportation  system  which  could 
deliver  such  gas  to  any  other  user.  , 

(ii]  “Maximum  efficient  production 
rate”  (MEPR]  means  that  rate  at  which 
production  of  natural  gas  and  oil  may  be 
sustained  without  damage  to  the 
reservoir  or  the  rate  which  may  be 
sustained  without  damage  to  the 
ultimate  recovery  of  oil  or  gas  through 
the  well.  The  MEPR  must  include  the  Btu 
value  of  any  crude  oil,  gas  condensate 
and  natural  gas  liquids  which  may  be 
produced  from  the  well,  in  addition  to 
that  of  the  natural  gas. 

(4]  Occluded  methane  in  coal  seams 
within  the  meaning  of  Section  107(c](3] 
of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA); 

(5]  The  following  gas  firom  wells 
spudded  prior  to  January  1, 1990: 

(i]  Gas  produced  from  geopressurized 
brine,  within  the  meaning  of  Section 
107(c](2]oftheNGPA: 

(ii]  Gas  produced  fiom  Devonian 
shale,  witl^  the  meaning  of  Section 
107(c](4]oftheNGPA; 

(iii]  Gas  produced  from  tight  sands,  as 
designated  by  the  FERC  in  accordance 
with  Section  107(c](5]  of  the  NGPA  Md 

(iv]  Other  gases  designated  by  FERC 
as  “high-cost  natural  gas”  in  accordance 
with  Section  107(c](5]  of  the  NGPA 
except  as  specifically  designated  as 
“natural  gas”  by  ERA 

(6] (i]  Synthetic  gas  derived  from  coal 
or  other  ^temate  fuel,  the  heat  content 
of  which  is  less  tiian  600  Btu’s  per  cubic 
foot  at  14.73  pounds  per  square  inch 
(absolute]  and  60  degrees  Fahrenheit; 
and 

(ii]  Commingled  natural  gas  and 
synthetic  gas  derived  fi'om  coal 
consumed  as  part  of  the  necesseuy 
process  of  a  major  fuel  burning 
installation  used  in  the  iron  and  steel 
industry,  so  long  as  the  average  annual 
Btu  heat  content  of  the  commingled 
stream  as  consumed  within  a  major  fuel 
burning  installation  does  not  exceed  600 
Btu’s  per  cubic  foot  at  14.73  pounds  per 


square  inch  (absolute]  and  60  degrees 
Fahrenheit; 

(7]  Mixtures  or  natural  gas  and 
syndietic  gas  derived  fix)m  alternate 
fuels  for  which  the  person  proposing  to 
use  the  gas  certifies  to  ERA  that: 

(i]  He  ovyns,  or  is  entitled  to  receive  at 
the  point  of  manufacture,  synthetic  gas 
derived  fi'om  alternate  fuels; 

(ii]  He  delivers,  or  arranges  for  the 
delivery  of  such  synthetic  gas  to  a 
pipeline  which  by  transport  or 
displacement  is  capable  of  delivering 
sudi  synthetic  gas,  mixed  with  natwal 
gas,  to  facilities  owned  by  the  user; 

(iii]  The  total  annual'Btu  content  of 
the  synthetic  gas  delivered  to  a  pipeline 
is  equal  to  or  greater  than  the  total 
annual  Btu  content  of  the  natural  gas 
delivered  to  the  facilities  owned  by  the 
user,  plus  the  approximate  total  animal 
Btu  content  of  any  natural  gas  consumed 
or  lost  in  transportation;  and 

(iv]  All  necessary  permits,  licenses,  or 
approvals  fitim  appropriate  Federal, 
State,  and  local  agencies  (including 
Indian  tribes]  have  been  obtained  for 
construction  and  operation  of  the- 
facilities  for  the  manufacture  of  the 
synthetic  gas  involved,  except  that  for 
purposes  of  the  prohibition  under 
Section  201(2]  of  FUA  against 
powerplants  being  constructed  without 
the  capability  of  using  coal  or  another 
alternate  fuel,  only  permits,  licenses, 
and  approvals  for  the  construction  of 
such  synthetic  gas  facilities  shall  be 
required  under  this  subparagraph,  to  be 
certified  and  documented;  and 

(8]  A  mixture  of  natural  gas  and  an 
alternate  fuel  when  such  mixhu'e  is 
deliberately  created  for  purposes  of  (i) 
Complying  with  a  prohibition  order 
issued  pursuant  to  Section  301(c]  of  the 
Act,  or  (ii]  Qualifying  for  a  fuel  mixtures 
exemption  under  the  Act.  provided  such 
exemption  is  granted. 

“N^A”  means  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  42  U.S.C.  4321  etseq. 

“New  electric  powerplant”  means  any 
electric  powerplant:  (1]  That  was  not 
classified  as  existing  under  Part  515  of 
this  subchapter;  (2]  That  was 
reconstructed,  as  defined  in  these  rules 
imder  the  definition  of  “reconstruction”; 
or  (3]  For  which  construction  was  begun 
after  November  9, 1978. 

“New  major  fuel  burning  installation” 
means  any  MFBI:  (1)  That  was  not 
classified  as  existing  under  Part  515  of 
this  subchapter;  (2]  That  was 
reconstructed,  as  defined  in  these  rules 
under  the  definition  of  “reconstuction”; 
or  (3]  For  which  construction  begun  after 
November  9, 1978. 

“NGPA”  means  the  Natural  Gas 
Policy  Act  of  1978, 15  U.S.C.  3301  et  seq. 
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“Nonboiler"  means  any  powerplant  or 
MFBI  which  is  not  a  boiler  and  consists 
of  either  a  combustion  turbine  unit, 
combined  cycle  unit,  or  in  the  case  of  an 
MFBI,  an  internal  combustion  engine. 

“Notice  of  violation”  means  a  written 
statement  issued  to  a  person  by  DOE 
that  states  one  or  more  alleged 
violations  of  the  provisions  of  these 
regulations,  any  order  issued  pursuant 
thereto,  or  the  Act. 

“Offset”  means  “emission  offset”. 

“Order”  means  a  ffnal  disposition, 
other  than  the  issuance  of  a  rule,  issued 
by  DOE  pursuant  to  these  regulations  or 
the  Act. 

“Peakload  powerplant”  means  a 
powerplant  the  electrical  generation  of 
which  in  kilowatt  hours  does  not 
exceed,  for  any  12-calendar-month 
period,  such  powerplant’s  design 
capacity  multiplied  by  1,500  hours. 

“Person”  means  any: 

(1)  Individual,  corporation,  company, 
partnership,  association,  firm, 
institution,  society,  trust,  joint  venture, 
or  joint  stock  company; 

(2)  Any  State;  or 

(3)  Any  Federal,  State,  or  local  agency 
or  instrumentality  (including  any 
municipality]  thereof. 

“Petroleum”  means  crude  oil  and 
products  derived  from  crude  oil,  other 
than; 

(1)  Petroleum  products  specifically 
designated  as  alternate  fuels  pursuant  to 
these  regulations; 

(2)  Synthetic  gas  derived  &om  crude 
oil; 

(3)  Liquid  petroleum  gas; 

(4)  Petroleum  coke  or  waste  gases 
from  industrial  operations;  and 

(5)  A  liquid,  solid,  or  gaseous  waste 
by-product  of  refinery  operations  which 
is  commercially  unmarketable  under  the 
definition  of  “commercial 
unmarketability”  in  these  rules. 

Note. — ^For  the  purposes  of  this 
subparagraph,  waste  by-proucts  do  not 
include  components  (sudi  as  butane  and 
propane]  that  can  be  extracted  from  the 
waste  by-product  by  reasonable  further 
processing  of  the  waste  by-product  at  the 
refinery,  nor  do  they  include  final  products 
that  use  the  waste  by-product  as  a  blend 
stock  at  the  refinery. 

“Petition”  means  a  formal  request  for 
any  action  including  an  exemption 
submitted  to  DOE  under  these 
regulations. 

“Powerplant”  means  “electric 
powerplant.” 

“Product  or  process  requirements” 
means  that  product  or  process  for  which 
the  use  of  an  alternate  fuel  is  not 
technically  feasible  due  fo  the  necessity 
to  maintain  satisfactory  control  of 
product  quality  and  for  which  the 


substitution  of  steam  is  not  technically 
feasible  due  to  process  requirements. 

“Primary  energy  source”  means  the 
fuel  or  fuels  used  by  any  existing  or  new 
electric  powerplant  or  major  fuel 
burning  installation,  except: 

(1]  Minimum  amounts  of  fuel  required 
for  unit  ignition,  startup,  testing,  flame 
stabilization,  and  control  uses.  ERA  has 
determined  that,  unless  need  for  a 
greater  amount  is  demonstrated,  twenty- 
five  (25]  percent  of  the  total  annual  Btu 
heat  input  of  a  unit  shall  be 
automatically  excluded  under  this 
paragraph. 

(2]  Minimum  amounts  of  fuel  required 
to  alleviate  or  prevent: 

(1]  Unanticipated  equipment  outages 
as  defined  in  §  501.191  of  these 
regulations;  and 

(ii]  Emergencies  directly  affecting  the 
public  health,  safety,  or  welfare  that 
would  result  from  electric  power 
outages  as  defined  in  §  501.191  of  these 
regulations. 

Note. — (1]  Any  fuel  excluded  under  the 
provisions  of  subparagraph  (1)  of  this 
defintion  is  in  addition  to  any  fuel  authorized 
to  be  used  in  any  order  granting  a  fuel 
mixtures  exemption  under  Parts  503  and  504 
of  these  rules.  The  exclusion  of  fuel  under 
subparagraph  1,  together  with  the  authority 
for  such  additive  treatment,  shall  apply  to 
any  jurisdictional  facility,  regardless  of 
whether  or  not  it  had  received  an  order 
granting  an  exemption  as  of  the  date  these 
rules  are  promulgated. 

(2]  If  an  auxiliary  unit  to  an  electric 
powerplant  consiunes  fuel  only  for  the 
auxiliary  functions  of  unit  ignition, 
startup,  testing,  flame  stabilization,  and 
other  control  uses,  its  use  of  minimum 
amounts  of  natural  gas  or  petroleum  is 
not  prohibited  by  FUA,  even  though  the 
unit  is  an  MFBI.  The  measurement  of 
such  minimum  amounts  of  fuel  is 
discussed  in  Associated  Electric 
Cooperative,  et  al..  Interpretation  1980- 
42  (45  FR  82572  (December  15, 1980]]. 

“Prohibition  order”  means: 

(1]  An  order  issued  pursuant  to 
Sections  202(b],  301  (b]  and  (c],  302  (a] 
and  (b],  and  401  of  the  Act  that  prohibits 
a  powerplant  or  major  fuel  burning 
installation  or  a  boiler  used  for  space 
heating  purposes  from  burning  natural 
gas  or  petroleum  as  its  primary  energy 
source;  or 

(2]  An  order  issued  pursuant  to 
Sections  301(c]  and  302(b]  of  the  Act 
that  prohibits  excessive  use  of  natural 
gas  or  petroleum  in  mixtures  burned  by 
a  powerplant  or  major  fuel  burning 
installation  as  its  primary  energy  source. 

“Rated  capacity”,  for  the  purpose  of 
determining  reduction  in  the  rated 
capacity  of  an  existing  powerplant  or 
Mrai,  means  design  capacity,  or,  at  the 
election  of  the  facility  owner  or 


operator,  the  actual  maximum  sustained 
energy  output  per  unit  of  time  that  could 
be  produced,  measured  in  either  (1] 
useful  heat  output  per  unit  of  time 
expressed  in  Btu’s,  pounds  of  steam,  or 
other  appropriate  measure;  or  (2]  power 
output,  expressed  in  kilowatts,  per  unit 
of  time. 

“Reconstruction”  means  the  following: 

(1]  Except  as  provided  in 

\  subparagraph  2  of  this  definition, 
reconstruction  shall  be  found  to  have 
taken  place  whenever  the  capital 
expenditures  for  refurbishment  or 
modification  of  an  electric  powerplant 
(as  defined  by  FERC]  or  an  MFBI,  on  a 
cumulative  basis  for  the  current 
calendar  year  and  preceding  two  (2] 
calendar  years  are  equal  to  or  greater 
than  fifty  (50]  percent  of  the  capital 
costs  of  an  equivalent  replacement  unit 
of  the  same  capacity,  capable  of  burning 
the  same  fuels. 

(2]  Notwithstanding  subparagraph  (1] 
of  this  definition,  reconstruction  shall 
not  be  found  to  have  taken  place 
whenever  refurbishment  or  modification 
of  the  unit  (A]  Does  not  result  in 
increased  remaining  useful  life,  or  an 
increase  in  total  annual  fuel 
consumption;  and  (B]  Is  undertaken 
solely  for  the  purpose  of  increasing  fuel 
burning  efficiency  of  the  unit. 

(3]  The  capital  costs  of  reconstruction 
shall  include,  for  powerplants, 
expenditures  for  items  capitalized  [i.e., 
not  expensed]  according  to  the  Federal 
Energy  Regulatory  Commission  Uniform 
System  of  Accounts;  and,  for  MFBI's, 
only  expenditures  for  items  capitalized 
(i.e.,  not  expensed]  according  to  Internal 
Revenue  Service  standards.  In 
computing  such  capital  costs,  ERA  will 
accept  good-faith  estimates  of  the 
reasonably  anticipated  capital  costs 
associated  with  refurbishment  or 
modification  of  a  unit. 

(4]  In  assessing  whether 
reconstruction  of  a  unit  has  taken  place, 
the  following  expenditures  shall  not  be 
included: 

(i]  Routine  operation  and  maintenance 
expenditures; 

(ii]  Expenditures  made  for  pollution 
control  equipment; 

(iii]  Expenditures  made  for  providing 
the  capability  to  use  an  available 
alternate  fuel;  and 

(iv]  Expenses  related  directly  to 
movement  of  the  unit. 

“Refinery  operation,”  as  the  term  is 
used  in  these  regulations,  means  an 
operation  which  separates  or  converts 
crude  oil  as  its  primary  feedstock  into 
unfinished,  semirefined  or  refined 
products.  For  the  purposes  of  this 
definition,  the  term  “crude  oil”  means  a 
mixtiure  of  hydrocarbons,  including 
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lease  condensate,  which  exists  in  a 
liquid  state  or  as  an  amorphous  solid  in 
underground  reservoirs. 

“Resource  Conservation  and 
Recovery  Act  of  1976”  means  the 
Resource  Conservation  and  Recovery 
Act  of  1976, 42  U.S.C.  6901  et  seq. 

“SIF’  means  State  Implementation 
Fan  pursuant  to  Section  10  of  the  Clean 
Air  Act. 

“Site  limitation,”  when  used  with 
respect  to  any  powerplant  or 
installation,  means  a  specific  physical 
limitation  associated  with  a  particular 
site  that  relates  to  the  use  of  an 
alternate  fuel  as  a  primary  energy 
source  for  the  powerplant  or 
installation,  such  as: 

(1)  Inaccessibility  to  alternate  fuels; 

(2)  Lack  of  transportation  facilities  for 
alternate  fuels; 

(3)  Lack  of  adequate  land  or  facilities 
for  the  handling,  use,  and  storage  of 
alternate  fuels; 

(4)  Lack  of  adequate  land  or  facilities 
for  the  control  or  disposal  of  wastes 
from  such  powerplant  or  installation, 
including  lack  of  land  for  pollution 
control  equipment  or  devices  necessary 
to  assure  compliance  with  applicable 
environmental  requirements;  and 

(5)  Lack  of  an  adequate  and  reliable 
supply  of  water,  including  water  for  use 
in  compliance  with  applicable 
environmental  requirements. 

“Solid  Waste  Disposal  Act”  means 
the  Solid  Waste  Disposal  Act,  42  U.S.C. 
6901  et  seq.,  as  amended. 

“State  regulatory  authority”  means 
any  State  agency  ^at  acts  as 
ratemaking  or  power  supply  authority 
with  respect  to  the  sale  of  electricity  by 
any  State  regulated  electric  utility. 

“Synthetic  fuel”  means  any  fuel 
derived  fixim  an  alternate  fuel  and  does 
not  include  any  fuels  derived  from 
petroleum  or  natural  gas. 

“Wetlands  areas”  means,  for  purposes 
of  Section  103(a](12)  of  the  Act,  those 
geographical  areas  designated  as 
wetlands  areas  by  State  or  local 
environmental  regulatory  authorities,  or 
in  the  absence  of  any  such  geographic 
designation,  those  areas  that  are 
inundated  by  surface  or  ground  water 
with  frequency  sufficient  to  support,  and 
under  normal  circumstances  does  or 
would  support,  a  prevalence  of 
vegetation  or  aquatic  life  that  requires 
saturated,  seasonably  saturated,  or 
tidally  saturated  soil  conditions  for 
growth  or  reproduction. 

§  500.3  Electric  regions— electric  region 
groupings  for  reliability  measurements 
under  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978 

(a)  The  following  is  a  list  of  electric 
regions  for  use  with  regard  to  the  Act. 


The  regions  are  identified  by  FERC 
Power  Supply  Areas  (PSA’s)  as 
authorized  by  section  202(a)  of  the 
Federal  Power  Act  except  where  noted. 
They  will  be  reviewed  annually  by  ERA. 
Each  grouping  meets  one  or  more  of  the 
following  criteria: 

(1)  Existing  centrally  dispatched  pools 
and  hourly  power  brokers: 

(2)  Systems  with  joint  planning  and 
construction  agreements; 

(3)  Systems  with  coordination 
agreements  in  the  areas  of: 

(i)  Generation  reserve  and  system 
reliability  criteria; 

(ii)  Capacity  and  energy  exchange 
policies; 

(iii)  Maintenance  scheduling;  and 

(iv)  Emergency  procedures  for  dealing 
with  capacity  or  fuel  shortages;  or 

(4)  Systems  within  the  same  National 
Electric  Reliability  Council  (NERC) 
region  with  historical  coordination 
policies. 

(b)  Hie  PSA’s  referred  to  in  the 
definition  of  electric  regions  in 
paragraph  (a)  of  this  section  were  first 
defined  by  the  Federal  Power 
Commission  in  1936.  The  most  recent 
reference  to  them  is  given  in  the  1970 
National  Power  Survey,  Vol.  1,  Pg.  1-3- 
16.  In  cases  where  a  petitioner  finds  an 
ambiguity  in  a  regional  assignment,  he 
shall  consult  with  DOE  for  an  official 
determination. 

Electric  Region  Groupings  and  FERC  PSA’s: 

1.  Allegheny  Power  System  (APS) — 7, 
except  Duquesne  Light  Company. 

2.  American  Electric  Power  System  (AEP) — 
entire  AEP  System. 

3.  New  England  Planning  Pool  (NEPOOL) — 

1,2. 

4.  New  Yoik  Planning  Pool  (NYPP) — 3, 4. 

5.  Pennsylvania — New  Jersey — Maryland 
interconnection  (PJM) — 5, 6. 

6.  Commonwealth  Edison  Company — 14. 

7.  Florida  Coordination  Group  (FCG) — 24. 

8.  Middle  South  Utilities — ^25. 

9.  Southern  Company — 22,  23. 

10.  Gulf  States  Group — 35. 

11.  Tennessee  Valley  Authority  (TV A) — ^20. 

12.  Virginia — Carolina  Group  (VACAR) — 
18,  21. 

13.  Central  Area  Power  Coordination 
Group  (CAPCO) — Cleveland  Electric 
Illuminating  Company,  Toledo  Edison 
Company,  Ohio  Edison  Company,  Duquesne 
Light  Company. 

14.  Cincinnati,  Columbus,  Dayton  Group 
(CCD) — Cincinnati  Gas  and  Electric 
Company,  Columbus  and  Southern  Ohio 
Electric  Company,  Dayton  Power  and  Light 
Company. 

15.  Kentucky  Group — 19. 

16.  Indiana  Group — Indiana  Utilities  except 
AEP. 

17.  Illinois — ^Missouri  Group  (ILLMO) — 15, 
40. 

18.  Michigan  Electric  Coordinated  Systems 
(MECS)— 11. 

19.  Wisconsin — Upper  Michigan  Group 
(WUMS)— 13. 


20.  Mid-Continent  Area  Power  Pool 
(MAAP)— 18, 17, 26.  27. 28. 

21.  Missouri — Kansas  Group  (XfOKAN) — 
24,29. 

22.  Oklahoma  Group — 33, 36. 

23.  Texas  Interconnactad  Systems  (TIS)— 
37,38. 

24.  Rocky  Mountain  Power  Pool  (RMPP) — 
31,32. 

25.  Northwest  Power  Pool  (NWPP) — 30. 42. 
43, 44. 45. 

26.  Arizona — ^New  Mexico  Group— 39. 48 
within  Arizona,  in  Nevada  and  California. 

27.  Southern  California — Nevada— 47, 48. 

28.  Northern  California — Nevada— 46. 

29.  Alaska  (non-interconnected  systems  to 
be  considered  separately}— 49. 

3a  Idaho — Utah  Group— 41. 

2.  Part  501  is  revised  to  read  as 
follows: 

PART  501— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

Subftart  A— General  Provisions 

Sec. 

501.1  Purpose  and  scope. 

501.2  Prepetition  conference. 

501.3  Petitions. 

501.4  (Reserved). 

501.5  (Reserved). 

501.6  Service. 

501.7  General  filing  requirements. 

501.8  (Reserved). 

501.9  Effective  date  of  orders  or  rules. 

501.10  Order  of  precedence. 

501.11  Address  for  filing  documents. 

501.12  ERA  public  information  office. 

501.13  Appeal. 

501.14  Notice  to  Environmental  Protection 
Agency  and  the  Federal  Trade 
Commission. 

Subpart  B— [Reserved! 

.  Subpart  C— Written  Comments,  Pubic 
Hearings  and  Conferences  During 
Administrative  Proceedings 

501.30  Purpose  and  scope. 

501.31  Written  comments. 

501.32  Conferences  (other  than  petition 
conferences). 

501.33  Request  for  a  public  hearing. 

501.34  Public  hearing. 

501.35  Public  file. 

Subpart  D— Subpoenas,  Special  Report 
Orders,  Oaths  and  Witnesses 

501.40  Issuance. 

501.41  (Reserved] 

Subpart  E— Prohibition  Rules  and  Orders 

501.60  (Reserved] 

501.51  Prohibitions  by  order— existing 
facilities. 

501.52  (Reserved] 

501.53  Prohibitions  by  rule — existing 
puwerplants.  (Reserved] 

501.54  Prohibitions  by  rule — existing 
installations.  (Reserved] 

501.55  (Reserved] 

501.56  Prohibition  by  rule  or  order — new 
MFBI  nonboilers. 
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Subpart  F — Exemptions 

Sec. 

501.60  Purpose  and  scope. 

501.61  IReeerved] 

501.62  Petition  contents. 

501.63  Notice  of  the  commencement  of  an 
administrative  proceeding  on  an 
exemption  petition. 

501.64  Publication  of  notice  of  availability 
of  tentative  staff  analysis. 

501.65  PubUcation  of  notice  of  availability 
of  draft  EIS. 

501.66  BRA  evaluation  of  the  record, 
decision  and  order. 

501.67  Petition  redesignations. 

501.68  Decision  and  order. 

501.68  Judicial  review. 

Subpart  G — Requests  for  Modification  or 
Rescission  of  a  Rule  or  Order 

501.100  Purpose  and  scope. 

501.101  Proceedings  to  modify  or  rescind  a 
rule  or  order. 

501.102  BRA  evaluation  of  the  record, 
decision  and  order  for  modiftcation  or 
rescission  of  a  rule  or  order. 

501.103  ERA  decision. 

Subpart  H — Requests  for  Stay 

501.120  Purpose  and  scope. 

501.121  Piling  and  notice  of  petitions  for 
stays. 

501.122  Contents. 

501.123  Evaluation  of  the  record. 

501.124  Decision  and  order. 

Subpart  I — Requests  for  Interpretation 

501.130  Purpose  and  scope. 

501.131  Filing  a  request  for  interpretation. 

501.132  Contents  of  a  request  for 
interpretation. 

501.133  DOE  evaluation. 

501.134  Issuance  and  effect  of 
interpretations. 

Subpart  J— RuHngs 

501.140  Purpose  and  scope. 

501.141  Criteria  for  issuance. 

501.142  Modification  or  rescission. 

501.143  Comments. 

Subpart  K— Enforcement 

501.160  Purpose  and  scope. 

501.161  Filing  a  complaint. 

501.162  Contents  of  a  complaint. 

501.163  ERA  evaluation. 

501.164  Decision  to  initiate  enforcement 
proceedings. 

501.165  Commencement  of  enforcement 
proceedings. 

501.166  Hearings  and  conferences. 

501.167  Fuel  Use  Order. 

Subpart  L— Investigations,  Violations, 
Sanctions  and  Judicial  Actions 

501.180  Investigations. 

501.181  Sanctions. 

501.182  Injunctions. 

501.183  Citizens  suits. 

Subpart  M — Use  of  Natural  Qas  or 
Petroleum  for  Emergency  and 
Unanticipated  Equipment  Outage  Purposes 

501.190  Purpose  and  scope. 

501.191  Use  of  natural  gas  or  petroleum  for 
certain  unanticipated  equipment  outages 
and  emergencies  defined  in  section 
103(aKlS)(B)oftheAct. 


501.192  Use  of  natural  gas  or  petroleum 
during  a  temporary  emergency  condition 
pursuant  to  section  404(g)  of  the  Act. 
Authority.  Department  of  Energy 
Organization  A^  Pub.  L  95-81,  91  Stat.  565 
(42  U.S.C.  7101  etaeq.y,  Powerplant  and 
Industrial  Fuel  Use  Act  of  1976  Pub.  L.  95- 
626  92  StaL  3288  (42  U.S.C  8301  et  seq.);  E.O. 
12009.  42  FR  46287. 

PART  501— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

Subpart  A— General  Provisions 

§  501.1  Purpose  and  scope. 

Part  501  establishes  the  procedures  to 
be  used  in  proceedings  before  DOE 
under  Parts  500-606  of  this  chapter 
except  as  otherwise  provided. 

§  501.2  Prepetition  conference. 

(a)  Owners  and  operators  of 
powerplants  and  MFBI’s  may  request  a 
prepetition  conference  with  ERA  for  the 
purpose  of  discussing  the  applicability 
of  10  CFR  Parts  503  and  504  to  their 
situations  and  the  scope  of  any 
exemption  or  other  petition  that  ERA 
would  accept  as  adequate  for  filing 
purposes. 

(b)  The  owner  or  operator  v\dio 
requests  a  prepetition  conference  may 
personally  represent  himself  or  may 
designate  a  representative  to  appear  on 
his  behalf.  A  prepetition  conference  or  a 
request  for  a  prepetition  conference 
does  not  commence  a  proceeding  before 
ERA. 

(c)  If  ERA  agrees  to  waive  any  filing 
requirements  under  §  501.3(d),  a 
memorandum  of  record  stating  this  fact 
will  be  furnished  to  the  potential 
petitioner  within  thirty  (30)  days  after 
the  conference.  Copies  of  all  applicable 
memoranda  of  recmil  must  be  attached 
to  any  subsequently-filed  petition. 

(d)  A  record  of  aU  prepetition 
conferences  will  be  included  in  the 
public  file.  ERA  may  provide  for  the 
taking  of  a  formal  transcript  of  the 
conference  and  the  transcript  will  be 
included  in  the  public  file. 

§501.3  Petitions. 

(a)  Piling  of  petitions.  Petitions  for 
exemptions  are  to  be  filed  with  ERA  at 
the  address  given  in  §  501.11. 

(b)  Acceptance  of  petition.  (1)  Upon 
acceptance  (as  distinguished  from  filing] 
of  the  petition,  ERA  shall  publish  in  the 
Federal  Register  a  Notice  of  Acceptance 
of  Petition  or,  in  the  case  of  an 
exemption  by  certification,  a  Notice  of 
Acceptance  and  Availability  of 
Certification,  signifying  that  an 
exemption  proceeding  has  commenced. 

(2)  ERA  will  notify  each  petitioner  in 
writing  within  thirty  (30)  days  of  receipt 
of  the  petition  that  it  has  been  accepted 


or  rejected  and,  if  rejected,  the  reasons 
therefor. 

(3)  A  petition,  including  supporting 
documents,  will  be  accepted  if  the 
information  contained  appears  to  be 
sufficient  to  support  aa  ERA 
determination.  Additional  information 
may  be  requested  during  the  course  of 
the  proceeding,  and  failure  to  respond  to 
such  a  request  may  ultimately  result  in 
denial  of  the  requested  exemption. 

(4)  Acceptance  of  petition  does  not 
constitute  a  determination  that  the 
requested  exemption  wiU  be  granted. 

(c)  Rejection  of  petition.  (1)  ERA  will 
reject  a  petition  if  it  does  not  meet  the 
information  of  certification  requirements 
established  for  die  relevant  exemptions 
under  Parts  503  and  504  of  this  chapter. 

A  written  explanation  of  the  reasons  for 
rejection  will  be  furnished  with 
notification  of  the  rejection. 

(2)  A  timely-filed  petition  rejected  as 
inadequate  not  ^  rendered 
untimely  if  resubmitted  in  amended 
form  within  ninety  (00)  days  of  the  date 
of  rejection. 

(3)  ERA  will,  witiiin  thirty  (30)  days  of 
receipt  of  a  petition  that  is  found  to  be 
incomplete  due  to  minor  deficiencies, 
notify  the  petitioner  of  the  deficiencies 
and  allow  ninety  (90)  days  from  the  date 
of  notification  to  cure  tiie  specified 
deficiencies.  The  failure  to  cure  the 
deficiencies  during  tills  time  may  result 
in  denial  of  the  requested  exempti(Hi. 

(d)  Waiver  of  filing  requirements. 
Upon  its  own  motiaa  or  at  the  request  of 
a  petitioner.  ERA  may  waive  some  or  ail 
of  the  regulatory  requirements  if  the 
purposes  of  FUA  would  be  best 
achieved  by  doing  so. 

§  501.4  (Reserved] 

§  501.5  [Reserved] 

§501.6  Service. 

(a)  DOE  will  serve  all  orders,  notices, 
interpretations  or  other  documents  that 
it  is  required  to  serve,  personally  or  by 
certified  mail  unless  otimrwise  provided 
in  these  regulations. 

(b)  DOE  will  consider  service  upon  a 
petitioner’s  duly  autiiorized 
representative  to  be  service  upon  the 
petitioner. 

(c)  Service  by  certified  mail  is 
effective  upon  mailing.  QIA  will 
consider  official  United  States  postal 
receipts  finm  certified  mailing  as  prima 
facie  evidence  of  service. 

§  501.7  Qanaral  Ming  requirements. 

Except  as  indicated  otherwise,  all 
documents  required  or  permitted  to  be 
filed  with  ERA  or  DOB  in  connection 
with  a  proceeding  under  Parts  503  and 
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504  shall  be  filed  in  accordance  with  the 
following  provisions: 

(a)  Filing  of  documents.  (1)  Documents 
including,  but  not  limited  to, 
applications,  requests,  complaints, 
petitions  (including  petitions  for 
exemption),  and  other  documents 
submitted  in  connection  therewith,  filed 
with  ERA  are  considered  to  be  filed 
upon  receipt. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (a)(1)  of  this  section,  an 
application  for  modification  or 
rescission  in  accordance  with  Subpart  G 
of  this  part,  a  reply  to  a  notice  of 
violation,  a  response  to  a  denial  of  a 
claim  of  confidentiality,  or  a  comment 
submitted  in  connection  with  any 
proceeding  transmitted  by  registered  or 
certified  mail  and  addressed  to  the 
appropriate  office  is  considered  to  be 
filed  upon  mailing. 

(3)  Timeliness.  Documents  are  to  be 
filed  with  the  appropriate  DOE  or  ERA 
office  listed  in  §  501.11.  Documents  that 
are  to  be  considered  filed  upon  receipt 
under  paragraph  (a)(1)  of  this  section 
and  that  are  received  after  regular 
business  hours  are  deemed  filed  on  the 
next  regular  business  day.  Regular 
business  hours  are  8  a.m.  to  4:30  p.m. 

(4)  Computation  of  time.  In  computing 
any  period  of  time  prescribed  or  allowed 
by  FUA,  these  regulations  or  by  an 
order,  the  day  of  the  act,  event,  or 
default  from  which  the  designated 
period  of  time  begins  to  run  is  not  to  be 
included.  The  last  day  of  the  period  so 
computed  is  to  be  included  imless  it  is  a 
Satt^ay,  Sunday,  or  Federal  legal 
holiday  in  which  event  the  period  runs 
until  the  end  of  the  next  day  that  is 
neither  a  Saturday,  Sunday,  nor  a 
Federal  legal  holiday. 

(5)  Additional  time  after  service  by 
mail.  Whenever  a  person  is  required  to 
perform  an  act,  to  cease  and  desist 
therefrom,  or  to  initiate  a  proceeding 
under  this  Part  within  a  prescribed 
period  of  time  and  the  order,  notice, 
interpretation  or  other  dociunent  is 
served  by  mail,  three  (3)  days  shall  be 
added  to  the  prescribed  period. 

(6)  Extension  of  time.  When  a 
document  is  required  to  be  filed  within  a 
prescribed  time,  an  extension  of  time  to 
file  may  be  granted  upon  good  cause 
shown. 

(7)  Signing.  All  applications,  petitions, 
requests,  comments,  and  other 
documents  that  are  required  to  be 
signed,,  shall  be  signed  by  the  person 
filing  the  document  or  a  duly  authorized 
representative.  Any  application, 
petition,  request,  complaint,  or  other 
document  filed  by  a  duly  authorized 
representative  shall  contain  a  statement 
by  such  person  certifying  that  he  is  a 
duly  authorized  representative,  unless 


an  ERA  form  otherwise  requires.  (A 
false  certification  is  unlawful  under  the 
provisions  of  18  U.S.C.  1001  (1970).) 

(8)  Labeling.  An  application,  petition, 
or  other  request  for  action  by  DOE  or 
ERA  should  be  clearly  labeled  according 
to  the  nature  of  the  action  involved,  e.g., 
“Petition  for  Temporary  Exemption;” 
“Petition  for  Extension  (or  Renewal)  of 
Temporary  Exemption,”  both  on  the 
document  and  on  the  outside  of  the 
envelope  in  which  the  document  is 
transmitted. 

(9)  Obligation  to  supply  information. 

A  person  who  files  an  application, 
petition,  complaint,  or  other  request  for 
action  is  under  a  continuing  obligation 
during  the  proceeding  to  provide  DOE  or 
ERA  with  any  new  or  newly  discovered 
information  diat  is  relevant  to  that 
proceeding.  Such  information  includes, 
but  is  not  limited  to,  information 
regarding  any  other  application,  petition, 
complaint,  or  request  for  action  Aat  is 
subsequently  filed  by  that  person  with 
any  DOE  office  or  ERA  office. 

(10)  The  same  or  related  matters.  In 
filing  a  petition  or  other  document 
requesting  ERA  action,  the  person  must 
state  whether,  to  the  best  of  his 
knowledge,  the  same  or  a  related  issue, 
act  or  transaction  has  been  or  presently 
is  being  considered  or  investigated  by  a 
DOE  office,  other  Federal  agency, 
department  or  instrumentality,  or  a  State 
or  municipal  agency. 

(11)  Request  for  confidential 
treatment  (i)  If  any  person  filing  a 
document  with  DOE  or  ERA  claims  that 
some  or  all  of  the  information  contained 
in  the  document  is  exempt  from  the 
mandatory  public  disclosure 
requirements  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552);  is 
information  referred  to  in  18  IJ.S.C.  1905; 
or  is  otherwise  exempt  by  law  fixim 
public  disclosure,  and  if  such  person 
requests  DOE  or  ERA  not  to  disclose 
such  information,  such  person  shall 
make  a  filing  in  accordance  with 
paragraph  (b)(2)  of  this  section.  The 
person  shall  indicate  in  the  original 
document  that  it  is  confidential  or 
contains  confidential  information  and 
may  file  a  statement  specifying  the 
justification  for  non-disclosure  of  the 
information  for  which  confidential 
treatment  is  claimed.  If  the  person  states 
that  the  information  comes  within  the 
exception  in  5  U.S.C.  552(b)(4)  for  trade 
secrets  and  commercial  or  financial 
information,  such  person  shall  include  a 
statement  specifying  why  such 
information  is  privileged  or  confidential. 
If  a  document  is  not  so  filed,  ERA  may 
assume  that  there  is  no  objection  to 
public  disclosure  of  the  document  in  its 
entirety,  unless  the  person  subsequently 


files  a  claim  of  confidentiality  prior  to 
public  disclosure  of  the  document 

(11)  DOE  or  ERA  retains  the  right  to 
make  its  own  determination  widi  regard 
to  any  claim  of  confidentiality.  Notice  of 
the  decision  by  DOE  or  ERA  to  deny 
such  claim,  in  whole  or  in  part,  and  an 
opportimity  to  respond  or  take  other 
appropriate  action  to  avoid  release  shall 
be  given  to  a  person  claiming 
confidentiality  of  information  no  less 
than  seven  (7)  days  prior  to  its  public 
disclosure. 

(iii)  The  above  provisions  in 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section  do  not  apply  to  information 
submitted  on  ERA  forms  that  contain 
their  own  instructions  concerning  the 
treatment  of  confidential  information. 

(12)  Request  for  classification  of  fuel 
as  commercially  unmarketable. 

Note. — ^The  standards  for  determining  the 
commercial  unmaricetability  of  a  liquid,  solid 
or  gaseous  waste  by-product,  and,  in  certain 
cases,  natiuul  gas  under  FUA  are  set  forth 
under  the  definition  of  "commercial 
unmarketability”  in  Part  500  of  these  rules. 

(i)  Filing  of  request  The  owner  or 
operator  of  a  powerplant  or  installation 
may  file  a  request  for  classification  of  a 
fuel  as  commercially  unmarketable  at 
the  address  provided  in  S  501.11. 

(ii)  Contents  of  request  A  request  for 
classification  of  a  fuel  as  commercially 
uiunarketable  pursuant  to  the  definition 
of  “commercial  unmarketability,”  and 
the  definitijons  of  “alternate  fuel,” 
“natural  gas,”  and  “petroleum,” 
contained  in  Part  500  should  include  a 
duly  executed  certification  containing 
the  following: 

(A)  Name  of  requester. 

(B)  Identification  and  location  of  unit 
in  which  the  fuel  is  proposed  to  be 
burned. 

(C)  The  calculations  made  concerning 
the  costs  and  revenues  involved  in 
assessing  the  commercial  marketability 
of  the  fuel  and  the  methodology  used  to 
make  the  calculations,  including  an 
explanation  of  the  numbers  used:  and 

(D)  The  name,  address,  and  telephone 
niunber  of  the  person  who  can  supply 
additional  information. 

(iii)  Decision  on  request  ERA  will  ^ 
acknowledge  receipt  of  a  request  and 
will  render  a  decision  within  60  days  of 
the  date  of  the  acknowledgement. 

(13)  Separate  applications,  petitions 
or  requests.  Each  application,  petition, 
or  request  for  DOE  or  ERA  action  shall 
be  submitted  as  a  separate  document, 
even  if  the  applications,  petitions,  or 
requests  deal  with  the  same  or  a  related 
issue,  act,  or  transaction,  or  are 
submitted  in  connection  with  the  same 
proceeding. 
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(b)  Number  of  documents  to  be  filed. 
(1)  A  petitioner  must  file  an  executed 
original  and  fourteen  (14)  copies  of  all 
documents  submitted  to  ERA. 

(2)  Where  the  petitioner  requests 
confidential  treatment  of  some  or  all  of 
the  information  submitted,  an  original 
and  eleven  (11)  copies  of  the 
confidential  document  and  three  (3) 
copies  of  the  document  with  confidential 
material  deleted  must  be  filed. 

§501.8  [Reservedl 

§  501.8  Effective  date  of  orders  or  rules. 

When  ERA  issues  a  rule  or  order 
imposing  a  prohibition  or  granting  an 
exemption  (or  permit)  under  FUA,  the 
rule  or  order  will  be  effective  sixty  (60) 
calendar  days  after  publication  in  the 
Federal  Register,  unless  it  is  stayed, 
modified,  suspended  or  rescinded. 

§  501.10  Order  of  precedence. 

If  there  is  any  conflict  or 
inconsistency  between  the  provisions  of 
this  Part  and  any  other  provisions  or 
parts  of  this  chapter,  except  for  general 
procedures  whidi  are  unique  to  Parts 
508  and  515  of  this  chapter,  the 
provisions  of  this  part  will  control  with 
respect  to  procedure. 

§501.11  Address  for  fUing  documents. 

(a) (1)  Send  all  petitions,  forms,  written 
communications,  or  other  documents  not 
included  in  paragraph  (a)(2)  of  this 
section  to  the  following  address: 
Economic  Regulatory  Administration. 
Case  Control  Unit  (Fuel  Use  Act),  Box 
4629,  Room  6114,  2000  M  Street,  NW., 
Washington,  D.C.  20461. 

(2)  Send  all  requests  for 
interpretations  and  interpretive  rulings 
to  the  following  address:  Assistant 
General  Counsel  for  Interpretations  and 
Rulings,  1000  Independence  Avenue. 
SW.,  Forrestal  Building,  Washington. 

D  C.  20565. 

(b)  The  DOE  National  Office  has 
facilities  for  the  receipt  of  transmission 
via  TWX  and  FAX  to  its  offices  at  1000 
independence  Avenue,  SW.,  (Forrestal] 
and  2000  M  Street,  NW.  (The  FAX 
machines  are  3M  full  duplex  4  or  6 
minute  (automatic)).  For  purposes  of 
these  regulations,  all  transmissions 
shotild  1m  to  the  facilities  at  2000  M 
Street,  NW.,  except  those  to  be  sent  to 
the  Office  of  General  Counsel,  which 
should  be  transmitted  to  the  facilities 
located  at  the  Forrestal  Building. 

FAX  Numbers: 

(202)  252-5100  (3M)  (Forrestal). 

(202)  063-3613  (3M]  (2000  M  St.). 

TWX  Numbers: 

(710)  822-0176  (Forrestal). 

(710)  822-9454  (2000  M  St.). 


§501.12  ERA  pubNc  information  office. 

DOE  will  make  available  at  Room  B- 
110,  2000  M  Street,  NW.,  Washington, 
D.C.,  for  public  inspection  and  copying: 

(a)  Each  rule,  order  or  other 
acl^nistrative  determination  that  is 
issued  as  a  final  agency  action  on  a 
matter  before  ERA; 

(b)  Any  written  conunents  received 
from  interested  persons  in  coimection 
with  issuance  of  a  rule,  order  or  other 
determination,  modifications  or 
rescissions  or  stays  of  rules,  or 
determinations,  and  verbatim 
transcripts  of  any  oral  conunents  made 
at  public  hearings,  or  at  prepetition 
conferences  where  a  transcript  was 
made; 

(c)  Any  comments  received  during  any 
rulemaking  proceeding  and  a  verbatim 
transcript  of  any  public  hearings  that 
may  have  been  held  in  any  rulemaking 
proceeding:  and 

(d)  Any  other  information  required  by 
statute  to  be  made  available  for  public 
inspection  and  copying,  and  any 
information  that  E^  determines  should 
be  made  available  to  the  public. 

§501.13  AppeaL 

There  is  no  administrative  appeal  of 
any  final  administrative  action  to  which 
this  part  applies. 

§501.14  Notice  to  Environmental 
Protection  Agency  and  the  Federal  Trade 
Commission. 

(a)  A  copy  of  any  proposed  rule  or 
order  that  imposes  a  prohibition,  or  a 
petition  for  an  exemption  or  permit, 
shall  be  transmitted  for  comments,  if 
any,  to  the  Administrator  and  the 
appropriate  Regional  Administrator  of 
the  Environmental  Protection  Agency 
(EPA).  The  Administrator  of  EPA  shall 
be  given  the  same  opportunity  to 
comment  and  question  as  is  given  other 
interested  persons. 

(b)  A  copy  of  any  proposed  rule  or 
order  which  imposes  a  prohibition  with 
respect  to  an  or  a  petition  by  an 
MFBl  for  an  exemption  or  permit,  shall 
be  transmitted  for  comments,  if  any,  to 
the  Federal  Trade  Commission.  The 
Federal  Trade  Commission  shall  be 
given  the  same  opportunity  to  comment 
and  question  as  is  given  other  interested 
persons. 

SUBPART  B--{RESERVED] 

SUBPART  C— WRITTEN  COMMENTS, 
PUBLIC  HEARINGS  AND 
CONFERENCES  DURING 
ADMINISTRATIVE  PROCEEDINGS 

§  501.30  Purpose  and  scope. 

This  subpart  establishes  the 
procedures  for  requests  for  and  the 
conduct  of  public  hearings;  fm* 


submission  of  written  comments;  and  for 
requests  for  and  conduct  of  conferences 
pursuant  to  an  administrative 
proceeding  before  ERA.  Hearings  shall 
be  convened  at  the  request  of  any 
interested  person,  in  accordance  with 
Section  701(d)  of  FUA,  and  shall-be  held 
at  a  time  and  place  to  be  decided  by  the 
Presiding  Oflioer. 

§501.31  Written  comments. 

(a)  New  facilities.  Except  as  may  be 
provided  elsewhere  in  diese  regulations. 
ERA  shall  provide  a  period  of  at  least 
forty-five  (45)  days,  commencing  with 
publication  of  the  Notice  of  Acce))tance 
of  Petition,  or  in  the  case  of  certification 
exemptions.  Notice  of  Acceptance  and 
Availability  of  Certification,  in  the 
Federal  Register  in  accordance  with 

§  501.63(a),  for  submission  of  written 
comments  concerning  a  petition  for  an 
exemption.  In  accordance  with  S  501.64, 
ERA  also  shall  provide  a  period  of  at 
least  fourteen  (14)  days  for  submission 
of  written  comments  concerning  a 
Tentative  Staff  Analysis  commencing 
with  publication  of  the  Notice  of 
Availability  of  Tentative  Stafi  Analysis 
in  the  Federal  Register.  The  period  may 
be  extended  by  ERA  in  accordance  with 
§  501.7(a)(16).  Written  comments  shall 
be  filed  in  accordance  with  {  501.7. 

(b)  Existing  facilities.  Except  as  may 
be  provided  elsewhere  in  these 
regulations,  ERA  shall  provide  a  period 
of  at  least  45  days  for  submission  of 
written  comments  concerning  a 
proposed  prohibition  rule  or  order  or  a 
petition  for  an  exemption  or  permit.  This 
period  shall  commence  in  the  case  of  a 
petition  for  an  exemption  on  the  day 
after  publication  of  the  Notice  of 
Acceptance  in  the  Federal  Re^ster  in 
acco^ance  with  §  501.63(a).  In  the  case 
of  a  proposed  prohibition  rule  or  order, 
ERA  shall  also  provide  for  a  period  of  at 
least  45  days  for  submission  of  written 
comments  concerning  a  Tentative  Stafi 
Analysis.  This  period  shall  commence 
on  the  day  after  publication  of  the 
Notice  of  Availability  of  the  Tentative 
Stafi  Analysis  in  the  Federal  Register. 
The  period  may  be  extended  by  ERA  in 
accordance  with  S  501.7.  See  §  501.51(b) 
of  this  part  with  respect  to  the  comment 
periods  applicable  to  prohibitions  by 
order  to  existing  facilities  and  the 
extension  of  such  comment  periods. 
Written  comments  shall  be  filed  in 
accordance  with  §  501.7. 

§  501.32  Conferences  (other  than 
prepetition  conference^ 

(a)  At  any  time  following 
commencement  of  a  proceeding  before 
ERA,  an  interested  person  may  request 
a  conference  with  the  staff  xA  ERA  to 
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discuss  a  petition,  permit  or  any  other 
issue  pending  before  ERA.  The  request 
for  a  conference  should  generally  be  in 
writing  and  should  indicate  the  subjects 
to  be  covered  and  should  describe  die 
requester’s  interest  in  the  proceeding. 
Conferences  held  after  the 
commencement  of  an  administrative 
proceeding  before  ERA  shall  be 
convened  at  the  discretion  of  ERA  or  the 
Presiding  Officer. 

(b)  When  ERA  convenes  a  conference 
in  accordance  with  this  section,  any 
person  invited  may  present  views  as  to 
the  issue  or  issues  involved. 
Documentary  evidence  may  be 
submitted  at  the  conference  and  such 
evidence,  to  the  extent  that  it  is  not 
deemed  to  be  conbdential.  will  be 
included  in  the  administrative  record. 
ERA  will  not  normally  have  a  transcript 
of  the  conference  prepared  but  may  do 
so  at  its  discretion. 

(c)  Because  a  conference  is  solely  for 
the  exchange  of  views  incident  to  a 
proceeding,  there  will  be  no  formal 
report  or  findings  by  ERA  unless  ERA  in 
its  discretion  determines  that  the 
preparation  of  a  report  or  findings 
would  be  advisable.  ERA  will,  however, 
place  in  the  public  file  a  record  of  any 
conference. 

§  501.33  Request  for  a  public  hearing. 

(a)  New  facilities.  In  the  case  of  a 
petition  for  an  exemption  under  Title  n 
of  FUA,  any  interested  person  may 
submit  a  written  request  that  ERA 
convene  a  public  he  aring  in  accordance 
with  Section  701  of  FXJA — 

(1)  No  later  than  fourteen  (14)  days 
after  the  publication  of  a  Notice  of 
Availability  of  Tentative  Staff  Analysis; 
or 

(2)  In  the  case  of  a  certification 
exemption,  no  later  than  forty-five  (45) 
days  after  publication  of  the  Notice  of 
Acceptance  and  Availability  of 
Certification. 

These  time  periods  may  be  extended 
at  the  discretion  of  ERA. 

(b)  Existing  facilities.  In  the  case  of  a 
petition  for  an  exemption  from  a 
prohibition  imposed  either  by  the  Act  or 
by  a  final  rule  or  order  issued  by  ERA  to 
an  existing  facility  under  Title  III  of 
FUA,  or  a  petition  for  an  exemption  or 
permit,  if  applicable,  any  interested 
person  may  submit  a  written  request 
that  ERA  convene  a  public  hearing  in 
accordance  with  Section  701  of  FUA 
within  forty-five  (45)  days  after  the 
notice  of  the  filing  of  a  petition  is 
published  in  the  Feder^  Register.  In  the 
case  of  a  proposed  prohibition  rule  or 
order,  the  forty-five  (45)  day  period  in 
which  to  request  a  public  hearing  shall 
commence  upon  the  publication  of  the 


Notice  of  Availability  of  the  Tentative 
Stafi  Analysis.  Diis  time  limit  may  be 
extended  at  the  discretion  of  ERA. 

(c)  Contents  of  request.  A  request  for 
a  public  hearing  must  be  in  writing  and 
must  include  a  description  of  the 
requesting  party’s  interest  in  the 
proceeding  and  a  statement  of  the  issues 
involved.  The  request  should,  to  the 
extent  possible,  identify  any  witnesses 
that  are  to  be  called,  summarize  the 
anticipated  testimony  to  be  given  at  the 
hearing,  and  outline  questions  that  are 
to  be  posed. 

§  501.34  PubHc  hearing. 

(a)  A  public  hearing  under  this 
subsection  is  for  the  purpose  of  insuring 
that  all  issues  are  fully  and  properiy 
developed,  but  is  not  a  formal 
adjudicatory  hearing  subject  to  the 
provisions  of  5  U.S.C.  554  and  556. 

(b)  Opportunity  to  be  beard  at  a 
public  hearing.  (1)  Any  interested 
person,  may  request,  and  ERA  will 
provide,  an  opportunity  to  present  oral 
or  written  data,  views  and  arguments  at 
a  public  hearing  on  any  proposed 
prohibition  rule  or  order,  or  on  any 
petition  for  an  exemption  or  permit.  An 
interested  person  may  file  a  request  to 
be  listed  as  a  party  to  a  hearing  on  the 
service  list  prepared  by  the  Presiding 
Officer  pursuant  to  §  501.34(d)  of  this 
part. 

(2)  Participants  at  the  public  hearing 
will  have  an  opportunity  to  present  oral 
or  written  data,  views  and  arguments. 

(3)  A  request  for  a  public  hearing  may 
be  withdrawn  by  the  requestor  at  any 
time.  If  other  persons  have  requested  to 
p£irticipate  as  parties  in  the  public 
hearing,  ERA  may  cancel  the  hearing 
only  if  all  parties  agree  to  cancellation. 
ERA  will  give  notice,  whenever  possible, 
in  the  Federal  Register  of  the 
cancellation  of  any  hearings  for  which 
there  has  been  prior  notice. 

(c)  Presiding  O^icer.  ERA  will 
appoint  a  Presiding  Officer  to  conduct 
the  public  hearing. 

(d)  Powers  of  Ae  Presiding  Officer. 
The  Presiding  Officer  is  responsible  for 
orderly  conduct  of  the  hearing  and  for 
certification  of  the  record  of  the  public 
hearing.  The  Presiding  Officer  will  not 
prepare  any  recommended  findings, 
conclusions,  or  any  other 
recommendations  for  disposition  of  a 
particular  case,  except  those  of  a 
procedural  nature.  ’The  Presiding  Officer 
has,  but  is  not  limited  to  the  following 
powers: 

(1)  Administer  oaths,  affirmations  and 
protective  orders; 

(2)  Issue  administrative  subpoenas 
and  rule  on  motions  to  modify  or 
withdraw  subpoenas  that  he  has  issued; 


(3)  Rule  on  questions  as  to  relevance 
and  materiality  of  evidence; 

(4)  Regulate  the  course  of  the  public 
hearing; 

(5)  Hold  conferences  for  the 
simplification  of  issues  by  consent  of  the 
parties; 

(6)  Require  submission  of  evidence  in 
writing  where  appropriate; 

(7)  Establish  service  lists; 

(8)  Dispose  of  procedural  requests  and 
similctr  matters;  and 

(9)  Take  other  actions  authorized  by 
these  rules. 

The  Presiding  Officer  may  also  hmit 
the  number  of  witnesses  to  be  presented 
by  any  party  and  may  impose 
reasonable  time  limits  for  testimony. 

The  Presiding  Officer  shall  establish  and 
maintain  a  service  list  that  contains  the 
names  and  addresses  of  all  parties  to 
the  ERA  proceeding.  At  the  time  the 
Presiding  Officer  certifies  the  record,  he 
will  provide  the  staff  of  01A  with  an 
index  of  the  issues  addressed  in  the 
record. 

(e)  Notice.  ERA  will  convene  a  public 
hearing  only  after  publishing  a  notice  in 
the  Federal  Register  that  states  the  time, 
place  and  nature  of  the  public  hearing. 

(f)  Opportunity  to  question  at  the 
public  hearing.  At  any  public  hearing 
requested  pursuant  to  paragraph  (b)  of 
this  section,  with  respect  to  disputed 
issues  of  material  fact,  ERA  will  provide 
any  interested  person  an  opportimity  to 
question: 

(1)  Other  interested  persons  who 
make  oral  presentations; 

(2)  Employees  and  contractors  of  the 
United  States  who  have  made  written  or 
oral  presentations  or  who  have 
participated  in  the  development  of  the 
proposed  rule  or  order  or  in  the 
consideration  of  the  petition  for  an 
exemption  or  permit;  and 

(3)  Experts  and  consultants  who  have 
provided  information  to  any  person  who 
makes  an  oral  presentation  and  which  is 
contained  in  or  referred  to  in  such 
presentation. 

(g)  ERA  encourages  persons  who  wish 
to  question  Government  witnesses  to 
submit  their  questions  at  least  ten  (10) 
days  in  advance  of  the  hearing. 

(h)  The  Presiding  Officer  will  allow 
questions  by  any  interested  person  to  be 
asked  of  those  making  presentations  or 
submitting  information,  data,  analyses 
or  views  at  the  hearing.  The  Presiding 
Officer  may  restrict  questioning  if  he 
determines  that  such  questioning  is 
duplicative  or  is  not  likely  to  result  in  a 
timely  and  efiective  resolution  of  issues 
pending  in  the  administrative 
proceeding  for  which  the  hearing  is 
being  conducted. 


i 
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(i)  The  Presiding  Officer  or  ERA  may 
exercise  discretion  to  control  a  hearing 
by  denying,  temporarily  or  permanently, 
the  privilege  of  participating  in  a 
particular  ERA  hearing  if  ERA  finds,  for 
example,  that  a  person: 

(1)  Has  knowingly  made  false  or 
misleading  statements,  either  orally  or 
in  writing; 

(2)  Has  knowingly  filed  false 
affldavits  or  other  writings; 

(3)  Lacks  the  specific  authority  to 
represent  the  person  seeking  an  ERA 
action;  or 

(4)  Has  disrupted  or  is  disrupting  a 
hearing. 

(j)  Evidence.  (1)  The  Presiding  Officer 
is  responsible  for  orderly  submission  of 
information,  data,  materials,  views  or 
other  evidence  into  the  record  of  the 
public  hearing.  The  Presiding  Officer 
may  exclude  any  evidence  that  is 
irrelevant,  immaterial  or  unduly 
repetitious.  Judicial  rules  of  evidence  do 
not  apply. 

(2)  Documentary  material  must  be  of  a 
size  consistent  with  ease  of  handling, 
transportation  and  filing,  and  a 
reasonable  number  of  copies  should  be 
made  available  at  the  public  hearing  for 
the  use  of  interested  persons.  An 
original  and  fourteen  (14)  copies  shall  be 
furnished  to  the  Presiding  Officer  and 
one  copy  to  each  party  listed  on  the 
service  list.  Large  exhibits  that  are  used 
during  the  hearing  must  be  provided  on 
no  larger  than  llV^"xl4"  legal  size  paper 
if  they  are  to  be  submitted  into  the 
hearing  record. 

(k)  Hearing  record.  ERA  will  have  a 
verbatim  transcript  made  of  the  public 
hearing.  The  hearing  record  shall  remain 
open  for  a  period  of  fourteen  (14)  days 
following  die  public  hearing,  unless 
extended  by  ERA,  during  which  time  the 
participants  at  the  hearing  may  submit 
additional  written  statements  which  will 
be  made  part  of  the  administrative 
record  and  will  be  served  by  the 
Presiding  Officer  upon  those  parties 
listed  on  the  service  list.  ERA  may  also 
request  additional  information,  data  or 
analysis  following  the  hearing  in  order 
to  resolve  disputed  issues  in  the  record. 
If  ERA  receives  or  obtains  any  relevant 
information  or  evidence  that  is  placed  in 
the  record  after  the  close  of  the  public 
hearing  or  comment  period,  it  will  so 
notify  all  participants,  and  allow  an 
additional  fourteen  (14)  days  for 
submission  of  evidence  in  rebuttal.  In 
addition,  ERA  may,  in  its  discretion,  re¬ 
open  the  hearing  at  the  request  of  a 
party  or  participant,  to  permit  further 
rebuttal  of  evidence  or  statements 
submitted  to  ERA  and  made  part  of  the 
hearing  record  after  the  close  of  the 
hearing.  The  transcript,  together  with 
any  written  comments  submitted  in  the 


course  of  the  proceeding,  will  be  made 
part  of  the  record  available  for  public 
inspection  and  copying  at  the  ERA 
Public  Information  Office,  as  provided  in 
§  501.12. 

$501.35  Public  file. 

(a)  Contents.  The  public  Rle  shall 
consist  of  the  rule,  order,  or  petition, 
with  supporting  data  and  supplemental 
information,  and  all  data  and 
information  submitted  by  interested 
persons.  Materials  which  are  claimed  by 
any  party  to  be  exempt  from  public 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  shall  be 
excised  from  the  public  file  provided 
ERA  has  made  a  determination  that  the 
material  is  confidential  in  accordance 
with  §  501.7(a)(ll)  of  this  part. 

(b)  Availability.  The  public  file  shall 
be  available  for  inspection  at  Room  B- 
110,  2000  M  Street,  NW.,  Washington, 
D.C.  Photocopies  may  be  made 
available,  on  request.  The  charge  for 
such  copies  shall  be  made  in  accordance 
with  a  written  schedule. 

Subpart  D— Subpoenas,  Special 
Report  Orders,  Oaths  and  Witnesses 

$  501.40  Issuance. 

(a)  Authority.  As  authorized  by 
Section  711  of  FUA  and  Section  645  of 
the  DEOA,  the  Administrator,  his  duly 
authorized  agent  or  a  Presiding  Officer 
may,  in  accordance  with  10  CFR  205.8, 
sign,  issue,  and  serve  subpoenas;  issue 
special  report  orders  (SRO);  administer 
oaths  and  affirmations;  take  sworn 
testimony,  compel  attendace  of  and 
sequester  witnesses;  control  the 
dissemination  of  any  record  of 
testimony  taken  pursuant  to  this  section: 
and  subpoena  and  reproduce  books, 
papers,  correspondence,  memoranda, 
contracts,  agreements,  or  other  relevant 
records  of  tangible  evidence  including, 
but  not  limited  to,  information  retained 
in  computerized  or  other  automated 
systems  in  the  possession  of  the 
subpoenaed  person. 

(b)  Petition  to  withdraw  or  modify. 
Prior  to  the  time  specified  for 
compliance  in  the  subpoena  or  SRO,  the 
person  to  whom  the  subpoena  or  SRO  is 
directed  may  apply  for  its  withdrawal  or 
modification  as  provided  in  10  CFR 
205.8,  except  that  if  the  subpoena  or 
SRO  is  issued  by  a  duly  appointed 
Presiding  Officer,  the  request  to 
withdraw  or  modify  must  be  addressed 
to  that  Presiding  Officerr  and  its  grant  or 
denial  will  be  decided  by  him. 

$501.41  [Reserved] 


Subpart  E— Prohibition  Rules  and 
Orders 

$  501.50  [Reserved] 

$  501.51  Prohibitions  by  order— existing 
facilities. 

(a)  ERA  may  prohibit  by  order  the  use 
of  petroleum  or  natural  gas  as  a  primary 
energy  source  or  in  amounts  in  excess  of 
the  minimum  amount  necessary  to 
maintain  reliability  of  operation 
consistent  with  reasonable  fuel 
efficiency  in  an  existing  facility  if: 

(1)  That  facility  has  not  been 
identified  as  a  member  of  a  category 
subject  to  a  final  prohibition  rule  at  the 
time  of  the  issuance  of  such  order; 

(2)  The  requirements  of  §  504.6  have 
been  met; 

(3)  The  owner  or  operator  of  the 
facility  has  not  demonstrated  that  an 
exemption  would  have  been  granted  to 
the  facility  if  the  prohibition  had  been 
established  by  rule.  If  the  facility  would 
have  been  granted  a  temporary 
exemption,  however,  ERA  may  issue  a 
final  order  which  will  take  effect  at  such 
time  as  the  temporary  exemption  would 
have  terminated;  and 

(4)  In  any  case  in  which  an  order  is 
not  issued  by  reason  of  paragraph  (a)(3) 
of  this  section,  or  in  which  the  effective 
date  of  such  order  is  delayed  under  such 
paragraph,  ERA  shall  take  such  steps  as 
may  be  necessary  to  assure  the  facility 
involved  complies  with  the  same 
requirements  (including  provisions  of 
Section  314(a)  of  FUA)  as  would  have 
been  applicable  if  an  exemption  hud 
been  granted  based  upon  the  grounds 
for  which  the  order  is  not  issued  or  the 
effective  date  is  delayed. 

i  (b)  Notice  of  order  and  public 
participation.  (1)  ERA  may  hold  a 
conference  with  the  proposed  order 
recipient  prior  to  issuing  the  proposed 
order. 

(2)  Pursuant  to  Section  701  of  FUA, 
prior  to  the  issuance  of  a  final  order  to 
an  existing  facility,  ERA  shall  publish  a 
proposed  order  in  the  Federal  Register, 
together  with  a  statement  of  the  reasons 
for  the  order.  In  the  case  of  a  proposed 
order  that  would  prohibit  the  use  of 
petroleum  or  natural  gas  as  a  primary 
energy  source,  the  finding  required  by 
Section  301(b)(1)  of  the  Act  in  the  case 
of  a  powerplant  or  the  finding  required 
by  Section  302(a)(1)  of  the  Act  in  the 
case  of  an  installation  shall  be 
published  with  such  proposed  order. 

(3)  ERA  shall  provide  a  period  for  the 
submission  of  written  comments  of  at 
least  three  (3)  months  after  the  date  of 
the  proposed  order.  During  this  period, 
the  recipient  of  the  proposed  order  and 
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any  other  interested  person  must  submit 
any  evidence  that  they  have  available  at 
that  time  relating  to  each  of  the  hndings 
that  ERA  is  required  to  make  under 
Section  301(b)  of  the  Act  in  the  case  of  a 
powerplant  or  the  findings  required  by 
Section  302(a)  of  the  Act  in  the  case  of 
an  installation.  A  proposed  order 
recipient  may  submit  additional  new 
evidence  at  any  time  prior  to  the  close  of 
the  public  comment  period  which 
follows  publication  of  the  Tentative 
Staff  Analysis  or  prior  to  the  close  of  the 
record  of  any  public  hearing,  whichever 
occurs  later.  A  request  by  the  proposed 
order  recipient  for  an  extension  of  the 
three  month  time  period  may  be  granted 
at  era’s  discretion. 

(4)  Subsequent  to  the  end  of  the 
comment  period,  ERA  will  issue  a  notice 
of  whether  ERA  intends  to  proceed  with 
the  prohibition  order  proceeding. 

(5)  An  owner  or  operator  of  a  facility 
that  may  be  subject  to  an  order  may 
demonstrate  prior  to  issuance  of  a  final 
prohibition  order  that  the  facility  would 
qualify  for  an  exemption  if  the 
prohibition  had  been  established  by 
rule.  ERA  will  not  delay  the  issuance  of 
a  final  prohibition  order  or  stay  the 
efiective  date  of  such  an  order  for  the 
purpose  of  determining  whether  a 
proposed  ordqr  recipient  qualifies  for  a 
particular  exemption  unless  the 
demonstration  or  qualification  is 
submitted  prior  to  or  during  the  second 
three-monft  amunent  period, 
commencing  after  issuance  of  a  notice  of 
intention  to  proceed,  or  tmless  materials 
submitted  after  the  period  (i)  could  not 
have  been  submitted  during  the  period 
through  the  exercise  of  due  diligence,  (ii) 
address  material  changes  in  fact  or  law 
occurring  after  the  close  of  the  period,  or 
(iii)  consist  of  amplification  or  rebuttal 
occasioned  by  the  subsequent  course  of 
the  proceeding.  A  request  by  the 
proposed  order  recipient  for  an 
extension  of  this  time  period  may  be 
granted  at  ERA’S  discretion. 

(6)  Subsequent  to  the  end  of  the 
second  three  (3)  month  period,  ERA  will, 
if  it  intends  to  issue  a  final  prohibition 
order,  prepare  and  issue  a  Notice  of 
Availability  of  a  Tentative  Staff 
Analysis.  Interested  persons  wishing  a 
hearing  must  request  a  hetuing  within 
forty-five  (45)  day  after  issuance  of  the 
Notice  of  Availability  of  the  Tentative 
Staff  Analysis.  During  this  forty-five  (45) 
days  pUriod,  interested  persons  may 
also  submit  written  comments  on  the 
Tentative  Staff  Analysis. 

(7)  If  a  hearing  has  been  requested, 
ERA  shaD  provide  interested  persons 
with  an  opportunity  to  present  oral  data, 
views  and  arguments  at  a  public  hearing 
hrid  in  accordance  with  Subpart  C  of 
this  part  The  hearing  will  consider  the 


findings  which  ERA  must  make  in  order 
to  issue  a  fined  prohibition  order  and 
any  exemption  for  which  the  proposed 
order  recipient  submitted  its 
demonstration  in  accordemce  with 
paragraph  (b)(5)  of  this  section. 

(8)  Upon  request  by  the  receipient  of 
the  proposed  prohibition  order,  the 
combined  public  comment  periods 
provided  for  in  this  section  may  be 
reduced  to  a  minimum  of  forty-five  (45) 
days  firom  the  time  of  publication  of  the 
proposed  order. 

(9)  ERA  may  terminate  a  prohibition 
order  proceeefing  at  any  time  prior  to  the 
date  upon  which  a  final  order  shall 
become  effective.  Should  ERA  terminate 
the  proceeding,  it  will  notify  the 
proposed  order  recipient,  and  publish  a 
notice  in  the  Federal  Reg^ter. 

(c)  Decision  to  issue  a  final  order.  (1) 
ERA  will  base  its  determination  to  issue 
an  order  on  consideration  of  the  whole 
record  or  those  parts  thereof  cited  by  a 
party  and  supported  by  and  in 
accordance  with  reliable,  probative  and 
substantial  evidence. 

(2)  ERA  shall  include  in  the  final  order 
a  written  statement  of  the  pertinent 
facts,  a  statement  of  the  basis  upon 
which  the  final  order  is  issued,  a 
recitation  of  the  conclusions  regarding 
the  required  findings  and  qualifications 
for  exemptions.  ’The  final  order  shall 
state  the  effective  date  of  the  prohibition 
cont£iined  therein.  If  it  is  demonstrated 
that  the  facility  would  have  been 
granted  a  temporary  exemption,  the 
effective  date  of  the  prohibition 
contained  in  the  final  order  shall  be 
delayed  mtil  such  time  as  the  temporciry 
exemption  would  have  terminated.  If  it 
is  demonstrated  that  a  facility  will  need 
a  period  of  time  to  comply  with  the  final 
Older,  the  effective  date  of  the 
prohibition  contained  in  the  final  order 
may  be  delayed,  in  ERA'S  discretion,  so 
as  to  allow  an  order  recipient  to  comply 
with  the  final  order. 

(3)  ERA  will  enclose  with  a  copy  of 
the  ^al  order,  where  appropriate,  a 
schedule  of  steps  that  should  be  taken 
by  a  stated  date  (a  compliance 
schedule)  to  ensure  that  the  affected 
facility  will  be  able  to  comply  with  the 
prohibitions  stated  in  the  order  by  the 
effective  date  of  the  prohibition 
contained  in  the  final  order.  ’The 
compliance  schedule  may  require  the 
affe^ed  person  to  take  steps  with 
regard  to  a  unit  60  days  after  service  of 
the  final  order. 

(4)  A  copy  of  the  final  order  and  a 
summary  of  die  basis  therefore  will  be 
pubHsh^  in  the  Federal  Regbter.  The 
order  will  become  effective  60  days  after 
publication  in  the  Fedoral  Reg^er. 

(d)  Request  for  order.  (1)  A  proceeding 
for  issuance  of  a  prohibition  c^er  to  a 


specific  unit  may  be  commenced  by 
QIA,  in  its  sole  discretion,  in  response 
to  a  request  for  an  order  filed  by  the 
owner  or  operator  of  a  facility. 

(2)  A  petition  requesting  ERA  to 
commence  a  prohibition  order 
proceeding  should  include  the  following 
information  for  all  units  to  be  covered 
by  the  prohibition  order: 

(1)  A  statement  of  the  reasons  the 
owner  or  operator  is  seeking  the 
issuance  of  a  prohibition  order;  and 

(ii)  Sufficient  information  fiom  which 
ERA  may  make  the  findings  required  by 
Section  301(b)  of  FUA  in  the  case  of  a 
powerplant  and  Section  302(b)  of  FUA 
in  the  case  of  an  installation. 

•  (3)  If  ERA  determines  to  accept  die 
request,  ERA  shall  publish  a  proposed 
order  in  the  Fedoal  Registw  together 
with  a  statement  of  the  reasons  for  the 
order.  The  proceeding  for  issuance  of 
the  prohibition  order  shall  thereafter 
continue  in  the  same  manner  as 
proceedings  commenced  by  ERA  on  its 
own  initiative. 

§501.52  [RMerved] 

§501.53  ProMbitioMbyruie--existins 
powerplants.  [Reserved] 

§  501.54  ProhibWons  by  rule— existing 
instsRstions.  [Reserved] 

§501.55  [Reserved] 

§  501.56  Prohttiition  by  rule  or  order— new 
MFBI  nonboilers. 

(a)  Prohibition  by  rule.  (1)  Pursuant  to 
section  202  of  FUA,  ERA  may  pndiibit 
by  rule  the  use  of  petroleum  or  natural 
gas  as  a  primary  energy  source  by  new 
MFBI’s  that  are  combustion  turbine 
units,  combined  cycle  units  or  internal 
combustion  engines. 

(2)  In  such  a  rulemaking,  ERA  will 
consider  emy  special  circumstances  or 
characteristics  of  the  category  of 
nonboilers  that  would  be  ivohibited 
from  using  natural  gas  or  petroleum  as  a 
primary  energy  source.  E^  will 
specifically  cemsider  such  factors  as  the 
overall  tedinical  feasibility  of  category 
members  to  bum  an  alternate  fuel  as  a 
primary  energy  source,  as  well  as  the 
size  of  categmy  members  and  their 
location.  ERA  will  consider  any  other 
circumstances,  characteristics,  and 
factors  brought  to  its  attention  that  it 
determines  to  be  relevant  and 
appropriate  to  the  rulemaking. 

(3)  The  application  of  any  final  rule  to 
any  new  shall  be  stayed  pending 
resolution  (including  judicial  review)  of 
any  petition  for  an  exemption  for  the 
installation  that  is  filed  wiA  ERA  not 
latN  than  60  days  after  die  final  rule  is 
puUiriied  imder  section  702(a)  of  FUA. 
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(4)  No  final  rule  can  be  applied  to  the 
installation  if: 

(1)  It  has  received  a  final  order 
containing  a  comparable  prohibition; 

(ii)  It  was  proposed  to  receive  an 
order  but  did  not  do  so  due  to  a 
demonstration  that  the  installation  could 
qualify  for  an  exemption  under  the  Act; 

(iii)  A  stay,  pursuant  to  section  202(a) 
of  FUA,  is  in  effect  pending  resolution  of 
any  petition  for  an  exemption  that  has^ 
been  filed  within  sixty  (60)  days  after 
publication  of  that  rule  pursuant  to 
section  702(a)  of  FUA;  or 

(iv)  An  exemption  has  been  petitioned 
for  and  granted  to  the  installation. 

(b)  Prohibition  by  order.  (1)  ERA  may 
prohibit  by  order  the  use  of  petroleum  or 
natural  gas  as  a  primary  energy  source 
in  a  new  MFBI  consisting  of  a 
combustion  turbine,  a  combined  cycle 
unit  or  an  internal  combustion  engine  if 
that  installation  has  not  been  identified 
as  a  member  of  a  category  subject  to  a 
final  prohibition  rule  at  the  time  of  the 
issuance  of  the  proposed  order. 

(2)  ERA  may  not  issue  a  final  order  to 
an  installation  under  this  subsection  if  it 
has  been  demonstrated  that  there  would 
have  been  granted  an  exemption  for  the 
installation  if  the  prohibition  had  been 
established  by  rule.  If  the  installation 
would  have  been  granted  a  temporary 
exemption,  however,  ERA  may  issue  a 
final  order  that  will  take  effect  at  the 
time  the  temporary  exemption  would 
have  terminated. 

(3)  In  any  case  in  which  an  order  is 
not  issued  by  reason  of  paragraph  (b)(2) 
of  this  section,  or  in  which  the  effective 
date  of  such  order  is  delayed  under  that 
paragraph,  ERA  shall  take  such  steps  as 
may  be  necessary  to  assure  the 
installation  involved  complies  with  the 
same  requirements  (including  provisions 
of  section  214(a)  of  FUA)  as  would  have 
been  applicable  if  an  exemption  had 
been  granted  based  upon  grounds  for 
which  the  order  is  not  issued  or  the 
effective  date  would  be  delayed. 

(c)  Exceptions.  If  acquisition  or 
construction  began  for  a  nonboiler  prior 
to  the  date  of  publication  of  the 
proposed  rule  or  proposed  order,  the 
nonboiler  shall  be  considered  an 
“existing”  nonboiler  for  purposes  of 
treatment  under  the  Existing  Major  Fuel- 
Burning  Installations  Section  (Title  III, 
Subtitle  A)  of  the  FUA. 

(d)  Notice  of  rules  and  orders,  and 
public  participation.  Pursuant  to  section 
701  of  FUA,  prior  to  the  issuance  of  a 
final  rule  or  order  to  a  new  nonboiler, 
ERA  shall  publish  a  proposed  rule  or 
order  in  the  Federal  Register  together 
with  a  statement  of  the  reasons  for  the 
rule  or  order.  In  the  case  of  a  proposed 
rule,  ERA  will,  in  identifying  categories 
of  new  MFBI's,  explain  and  account  for 


any  special  circumstances  or 
characteristics  of  each  category, 
including  the  technical  feasibility  of 
burning  coal  and/or  other  alternate  fuels 
and  the  size  or  geographic  location  of 
installations  in  the  category  described 
by  the  proposed  rule. 

(e)  Decision  to  issue  a  final  rule  or 
'order.  (1)  ERA  will  base  its 
determination  to  issue  a  rule  or  order  on 
'  consideration  of  the  whole  record  or 
those  parts  thereof  cited  by  a  party  and 
supported  by  and  in  accordance  with 
reliable,  probative  and  substantial 
evidence. 

(2)  ERA  shall  include  in  the  final  rule 
or  order  a  written  statement  of  the 
pertinent  facts,  a  statement  of  the  legal 
basis  upon  which  the  final  rule  is  issued, 
a  recitation  of  the  conclusions  regarding 
the  required  findings,  and  a  summary  of 
the  rationale  for  each  finding.  The  final 
rule  or  order  shall  state  the  effective 
date(s)  of  the  prohibition(s)  contained 
therein. 

(3)  ERA  may  enclose  with  a  copy  of 
the  final  rule  or  order  a  schedule  of 
steps  that  should  be  taken  by  a  stated 
date  (a  compliance  schedule)  to  ensure 
that  the  affected  installation(s)  will  be 
able  to  comply  with  the  prohibitions, 
stated  in  the  rule  or  order  by  the 
effective  date.  The  compliance  schedule 
may  require  the  affected  person  to  take 
steps  with  regard  to  a  unit  sixty  (60) 
days  after  service  of  the  final  rule  or 
order. 

Subpart  F— Exemptions 

§  501.60  Purpose  and  scope. 

(a)(1)  If  the  petitioner  plans  to 
construct  a  new  powerplant  or  new 
MFBI  consisting  of  a  boiler,  or  owns, 
operates,  or  controls  such  a  new  unit, 
and  the  unit  is  subject  to  one  or  more  of 
the  FUA  prohibitions,  this  subpart 
establishes  the  procedures  for  filing  a 
petition  requesting  a  temporary  or 
permanent  exemption  under, 
respectively.  Sections  211  and  212  of 
FUA. 

(2)  If  the  petitioner  plans  to  construct 
or  owns,  operates,  or  controls  a  new 
MFBI  other  than  a  boiler  and  such  unit 
is  subject  to  a  prohibition  by  order  or 
rule,  this  subpart  establishes  the 
procedures  for  filing  a  petition 
requesting  a  temporary  or  permanent 
exemption  under,  respectively.  Sections 
211  and  212  of  FUA. 

(3)  If  the  petitioner  owns,  operates  or 
controls  an  existing  powerplant  or 
MFBI,  and  the  unit  is  subject  to  a 
prohibition  by  rule  or  order,  this  subpart 
provides  the  procedures  for  filing  a 
petition  for  temporary  or  permanent 
exemption  under  respectively,  Sections 
311  and  312  of  FUA. 


(4)  If  the  petitioner  owns,  operates  or 
controls  a  new  or  existing  powerplant  or 
MFBI,  this  subpart  provides  the 
procedures  for  filing  a  petition 
requesting  extension  of  a  temporary 
exemption  granted  under  Section  211  or 
Section  311  of  FUA. 

(b)  If  the  petition  is  for  an  extension  of 
a  temporary  exemption,  the  petitioner 
must  apply  for  this  extension  at  least 
(90)  days  prior  to  the  expiration  of  the 
temporary  exemption. 

§  501.61  [Reserved] 

§  501.62  Petition  contents. 

(a)  A  petition  for  exemption  should 
include  the  following  information: 

(1)  The  name  of  the  petitioner, 

(2)  The  name  and  location  of  the  unit 
for  which  an  exemption  is  being 
requested; 

(3)  The  specific  exemption(s)  being 
requested;  and 

(4)  The  name,  address,  and  telephone 
number  of  the  person  who  can  supply 
further  information. 

(b)  Table  of  Contents.  Include  only 
those  sections  contained  in  the  petition. 

(c)  Introduction.  Include  the  following: 

(1)  Description  of  the  facility  under 
consideration; 

(2)  Description  of  the  unit  and  fuel  the 
petitioner  proposes  to  bum  in  that  unit, 
including  &e  purpose  of  and  need  for 
the  unit;  and 

(3)  Description  of  the  operational 
requirements  for  the  unit,  including  size 
(capacity,  input  and  output  in  millions  of 
Btu’s  per  hour),  output  in  terms  of 
product  or  service  to  be  supplied,  fuel 
capability,  and  operating  mode, 
including  capacity  factor,  utilization 
factor,  and  fluctuations  in  the  load. 

(d)  General  requirements.  The 
evidence  required  imder  either  Part  503 
Subpart  B  or  Part  504  Subpart  C,  as 
appropriate  to  each  exemption(s)  for 
which  the  petitioner  is  applying: 

(1)  No  alternate  power  supply  (§  503.8 
or  §  504.13); 

(2)  Use  of  mixtures  (§  503.9  or 
§  504.15); 

(3)  Use  of  fluidized  bed  combustion 
(§  504.10  or  §  504.16); 

(4)  Alternative  site  (§  503.11); 

(5)  Compliance  Plan  (§  503.12  or 
§  504.17); 

(6)  Environmental  impact  analysis 
(§  503.13  or  §  504.20); 

(7)  Fuels  search  (§  503.14  or  §  504.21). 

(e)  Specific  evidence.  Evidence 
required  for  each  exemption,  segregated 
by  exemption  (Part  503  Subparts  C  and 
D  or  Part  504  Subparts  D  and  E,  as 
appropriate). 

(f)  References.  (1)  Specify  the  reports, 
documents,  experts,  and  other  sources 
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consulted  in  compiling  the  petition.  Cite 
these  sources  in  acconiance  with 
acceptable  documentation  standards, 
and  indicate  the  part  of  the  petition  to 
which  they  apply.  If  the  source  is 
unusual  or  little  known,  briefly  describe 
its  contents. 

(2)  Identify  at  the  end  of  each  section 
of  the  petition  any  information  or  any 
statement  based,  in  whole  or  in  part,  on 
information  or  principles  which,  to 
petitioner's  knowledge,  represent 
significant  innovations  to  or  departures 
from  generally  accepted  facts  or 
principles. 

(g)  Appendices.  Include  in  the 
appendices  material  which  the 
petitioner  believes  substantiates  any 
analyses  fundamental  to  the  petition, 
materials  prepared  in  connection  with  it, 
and  any  other  documents,  studies,  or 
analyses  which  are  believed  to  be 
relevant  to  the  decision  to  be  made. 

Also,  include  in  the  appendices  copies 
of  any  forms  submitted  as  part  of  ^e 
petition. 

(h)  List  of  Preparers.  List  the  names 
with  the  qualifications  and  professional 
credentials  of  the  principal  contributors 
to  the  preparation  of  die  petition. 

Indicate  the  sections  or  subject  matters 
for  which  each  principal  contributor  was 
responsible. 

(i)  Incorporation  by  reference. 

Pertinent  information  may  be 
incorporated  into  the  petition  by 
reference  when  this  can  be  done  without 
impeding  agency  and  public  review. 
Referenced  materials  must  be 
specifically  identified  and  their  contents 
briefly  described  in  the  petition.  To 
incorporate  by  reference,  the  material 
must  be  submitted  with  the  petition,  or  if 
previously  submitted,  the  office  to  which 
it  was  submitted  must  be  identified  in 
the  petition.  The  petitioner  cannot 
incorporate  by  reference  material  based 
on  proprietary  data  not  available  to 
ERA  for  review. 

f  501.63  Notice  of  the  commencement  of 
an  administrative  proceeding  on  an 
exemption  petition. 

(a)(1)  When  a  petition  is  accepted, 
ERA  will  publish  in  the  Federal  Register 
a  Notice  of  Acceptance,  or,  in  the  case 
of  a  certification  exemption,  a  Notice  of 
Acceptance  and  Availability  of 
Certification,  signifying  that  an 
exemption  proceeding  has  commenced. 
The  notice  will  include  a  summary  of  the 
exemption  petition,  and  publication  will 
commence  a  public  comment  period  of 
no  less  than  forty-five  (45)  days  during 
which  interested  parties  may  file  written 
conunents  concerning  the  petition.  In  the 
case  of  a  certification  exemption, 
interested  persons  may  request  a  public 


hearing  during  this  period,  pursuant  to 
§501.33. 

(2)  ERA  also  will  notify  the 
appropriate  State  agency  having 
apparent  primary  authority  to  permit  or 
regulate  the  construction  or  operation  of 
a  powerplant  or  any  State  agency  with 
similar  authority  over  an  MFBI,  that  an 
exemption  proceeding  has  commenced 
and  will  consult  with  these  agencies  to 
the  maximum  extent  practicable.  Copies 
of  all  accepted  petitions  will  be 
forwarded  to  the  Administrator  of  the 
EPA,  and,  if  the  unit  involved  is  an 
MFBI,  to  the  Federal  Trade  Commission. 

(b)  In  processing  an  exemption 
petition,  ERA  shall  comply  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Council  on  Environmental 
Quality’s  implementing  regulations,  and 
the  DOE  guidelines  implementing  those 
regulations  (45  FR  20694  (March  28, 
1980)).  Compliance  with  NEPA  may 
involve  the  preparation  of  (1)  an 
environmental  impact  statement  (EIS) 
evaluating  the  grant  or  denial  of  an 
exemption  petition,  (2)  an  environmental 
assessment  (EA),  or  (3)  a  memorandum 
to  the  file  finding  that  the  grant  of  the 
requested  petition  would  not  be 
considered  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  If  an  EIS  is 
required,  ERA  will  publish  in  the 
Federal  Register  a  Notice  of  Intent  (NOI) 
to  prepare  cm  EIS  as  soon  as  practicable 
after  commencement  of  the  proceeding. 

A  public  meeting  may  be  held  pursuant 
to  40  CFR  1501.7  to  solicit  comments  or 
suggestions  on  the  structure  and  content 
of  the  EIS. 

§  501.64  PubHcation  of  notice  of 
availability  of  tentative  staff  analysis. 

ERA  will  publish  in  the  Federal 
Register  a  Notice  of  the  Availability  of 
Tentative  Staff  Analysis  for  the 
noncertification  temporary  public 
interest  exemption,  for  noncertification 
environmental  exemptions,  and  for  a 
cogeneration  exemption  based  on  the 
public  interest  ERA  will  provide  a 
public  comment  period  of  at  least 
fomteen  (14)  days  from  the  date  of 
publication  diuring  which  interested 
persons  may  make  written  comments 
and  request  a  public  hearing. 

§  501.65  Publication  of  notico  of 
availability  of  draft  EIS. 

Issuance  of  a  draft  EIS,  EA,  or 
preparation  of  a  memorandum  to  the  file 
will  occur  simultaneously  with 
publication  of  a  Notice  of  Availability  of 
Tentative  Staff  Analysis.  A  Notice  of 
Availability  of  any  draft  EIS  will  be 
published  in  the  Federal  Regbter  and 
conunents  thereon  will  also  be  solicited. 


Interested  persons  may  request  a 
hearing  on  any  draft  EIS.  Such  hearing 
must  requested  within  thirty  (30) 
days  of  publication  of  the  Notice  of 
Availability  of  the  draft  EIS. 

§  501.66  ERA  evahMrtlon  of  the  record, 
decision  and  order. 

(a)  The  administrative  record  in  a 
proceeding  under  this  Part  will  consist 
of  the  proposed  prohibition  order  and/or 
petition  and  related  documents,  all 
relevant  evidence  presented  at  the 
public  hearing,  all  written  comments, 
and  any  other  information  in  the 
possession  of  ERA  and  made  a  part  of 
the  public  record  of  the  proceeding.  ERA 
will  base  its  determination  to  issue  a 
rule  or  order  on  consideration  of  the 
whole  record,  or  those  parts  thereof 
cited  by  a  party  and  supported  by 
reliable,  probative,  and  substantial 
evidence. 

(b)  ERA  may  investigate  and 
corroborate  any  statement  in  any 
petition,  document,  or  public  comments 
submitted  to  it.  ERA  also  may  use  any 
relevant  facts  it  possesses  in  its 
evaluation  and  may  request  submissions 
from  third  persons  relevant  to  the 
petition  or  other  documents.  ERA  also 
may  request  additionai  information, 
data,  or  analyses  following  a  public 
hearing,  if  any,  if  this  information  is 
necessary  to  resolve  disputed  issues  in 
the  record.  Any  relevant  information 
received  by  ERA  following  the  hearing 
that  is  not  declared  to  be  confidential 
under  §  501.7(a)(ll)  shall  be  made  part 
of  the  public  record  with  opportunity 
provided  for  rebuttal. 

(c)  ERA  will  notify  all  participants  if, 
after  the  close  of  any  public  hearing  or 
comment  period,  it  receives  or  obtains 
any  relevant  information  or  evidence. 
Participants  may  respond  to  such 
information  or  evidence  in  writing 
within  fourteen  (14)  days  of  such 
notification.  If  QIA  finds  that  the 
additional  information  or  evidence 
relates  to  material  issues  of  disputed 
fact  and  may  significantly  influence  the 
outcome  of  the  proceeding,  ERA  shall 
reopen  the  hearing  on  the  issue  or  issues 
to  which  the  additional  information  or 
evidence  relates. 

S  501.67  Petition  redesignations. 

ERA,  with  the  petitioner’s  approval, 
will  redesignate  an  exemption  petition  if 
the  petitioner  qualifies  for  an  exemption 
other  than  the  one  originally  requested, 
even  though  he  may  not  qualify  for  the 
specific  exemption  originally  requested, 
or  be  entitled  to  the  full  exemption 
period  provided  by  requested 
exemption.  ERA  shall  give  public  notice 
of  any  redesignation  of  an  exemption 
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petition,  and  where  a  public  hearing  has 
been  requested  notice  shall  be  given  at 
least  thirty  (30)  days  prior  to  such 
hearing. 

f  501.68  Decision  and  order. 

(aHl)  ERA  shall  issue  an  order  either 
granting  or  denying  the  petition  for  an 
exemption  or  permit  within  six  (6) 
months  after  Ae  end  of  the  period  for 
public  coounent  and  bearing  applicable 
to  any  petition. 

(2)  ERA  may  extend  the  six  (6)  month 
period  for  decision  to  a  date  certain  by 
publishing  notice  in  the  Federal  Register, 
and  stating  the  reasons  for  such 
extension. 

(3)  ERA  will  publish  a  final  EIS  at 
least  thirty  (30)  days  prior  to  take 
issuance  of  the  final  order  in  all  cases 
where  an  QS  is  required. 

(b) (1)  fiRA  shall  serve  a  copy  of  the 
order  granting  or  denying  a  petition  for 
exemption  to  the  petitioner  and  all 
persons  on  the  service  list  in  cases 
involving  a  public  hearing. 

(2)  ERA  snail  publish  any  order 
granting  or  denying  a  petition  under  this 
subpart  in  the  Federal  Regular  together 
with  a  statement  of  the  reasons  for  the 
grant  or  denial 

(c) (1)  Any  order  granting  or  denying  a 
petition  for  exemption  sh^  be  based 
upon  consideration  of  the  whole  record 
or  those  parts  thereof  died  by  a  party 
and  supported  by.  and  in  accordance 
with,  enable,  probative  and  substantive 
evidence. 

(2)  The  denial  of  a-petition  for 
exemption  shall  be  without  prejudice  to 
the  petltionei's  right  to  submit  an 
amended  petition.  ERA  may.  however, 
reject  the  amended  petition  if  it  is  not 
materially  different  bom  the  denied 
petition. 

(d)  ERA  may  design  any  terms  and 
(XHiditions  included  in  any  temporary 
exenq>tion  issued  or  extended  under 
Sections  211  and  311  of  FUA,  to  ensure, 
among  other  things,  that  upon  expiration 
of  the  exemption  the  persons  and 
powerplant  or  installation  covered  by 
the  exemption  will  comply  with  the 
appHcable  prohibitions  under  FUA.  For 
purposes  of  tiiis  provision,  the 
submquent  grant  of  a  permanent 
exemption  to  the  subject  unit  shall  be 
deemed  compliance  with  applicable 
prohibitions. 

R  CA4  AA  - ■ - 
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Any  person  ag^eved  by  any  order 
issued  by  BRA  under  this  subpart,  must 
file,  witl^  sbety  (60)  days  of  publication 
of  the  final  order  in  the  Fedei^  Regtetet. 
a  petition  for  judicial  review  in  the 
United  States  Court  of  Appeals  for  the 
Circuit  wherein  he  resides,  or  has  his 
principal  place  of  business.  Exhaustion 


of  administrative  remedies  for  purposes 
of  judicial  review  does  not  require  filing 
a  petition  pursuant  to  Subpart  G  for 
.  modification  or  rescission  of  the  order  to 
be  reviewed. 

Subpart  G— Requests  for  Modification 
or  Rescission  of  a  Rule  or  Order 

§501.100  Pinpose  and  scope. 

(a)  Anyone  may  request  that  ERA 
commence  a  rulemaking  proceeding 
pursuant  to  5  U.S.C.  563(e);  however, 
this  subpart  provides  the  procedures  to 
be  followed  by — 

(1)  An  interested  person  seeking  the 
modification  or  rescission  of  a 
prohibition  by  rule  applicable  to  a  new 
facility: 

(2)  An  owner  or  operator  of  a  facility 
named  in  a  prohibition  by  rule 
requesting  the  modification  or  rescission 
of  that  rule:  or 

(3)  An  owner  or  operator  subject  to  an 
exemption  order  or  a  specific 
prohibition  imposed  by  order  requesting 
the  modificatiixi  or  a  rescission  of  that 
order. 

(b)  ERA  also  may  commence  a 
modification  or  rescission  proceeding  on 
its  own  initiative. 

§501.101  Proceedings  to  modify  or 
rescind  a  nde  or  order. 

(a)  In  response  to  a  request  duly  filed 
by  an  interested  person,  ERA  may 
commence  a  proceeding  to  modify  or 
rescind  a  nde  or  order,  if  ERA 
determines  tiiat  a  request  to  modify  or 
rescind  a  rule  or  order  does  not  warrant 
commencement  of  a  proceeding,  it  will 
deny  the  request  and  issue  a  brief 
statement  of  the  reason(s)  for  the  denial. 

(b)  A  request  for  modification  or 
rescission  of  a  rule  or  order  must  comply 
with  the  requirements  of  fi  501.7  and 
must  be  filed  at  the  address  set  forth  in 

§  501.11. 

(c)  Notice  of  die  request  for 
mocfification  or  rescission  of  an  order 
must  be  given  by  the  requester  to  each 
pruly  to  the  ori^nal  proceeding  that 
resulted  in  the  issuance  of  the  original  , 
order  for  whidh  modification  or 
rescission  is  sought  If  the  number  of 
parties  to  the  original  proceeding  is  too 
large  to  allow  actual  notice  at  a 
reasonable  cost  or  within  a  reasonable 
time,  a  requester  may  ask  diat  ERA  give 
notice  to  ^  parties  by  publication  in 
the  Federal  RegMen  however,  dds 
alternate  notice  does  not  bind  ERA  to 
commence  a  proceeding,  if  it 
subsequendy  determines  that  the 
request  is  not  warranted. 

(d)  If  ERA  determines  to  grant  a 
request  to  oonunenoe  a  proceeding  to 
rescind  or  modify  a  rule  order,  or 
ERA  on  its  own  initiative,  commences  a 


proceeding  for  the  modification  or 
rescission  of  a  rule  or  order,  it  will  give 
notice,  either  by  service  of  a  written 
notice  or  by  oral  communication  (which 
communication  must  be  promptly 
confirmed  in  writing)  to  eaoh  person 
upon  whom  the  order  was  served  that 
ERA  proposes  to  modify  or  rescind,  or, 
alternatively,  by  publication  of  notice  in 
the  Federal  Register.  ERA  will  give  a 
reasonable  period  of  time  for  each 
person  notified  to  file  a  written 
'  response. 

{e){l)  A  copy  of  any  written  comments 
submitted  to  ERA  under  this  subpart  by 
a  party  to  the  original  proceeding  must 
also  be  sent  to  the  requester.  The  party 
submitting  such  comments  must  certify 
to  ERA  that  he  has  sent  a  copy  of  such 
comments  to  the  requester. 

(2)  ERA  may  notify  other  persons 
participating  in  the  proceeding  of  the 
comments  and  provide  an  opportunity 
for  those  notifi^  to  respond. 

(f)  A  request  for  modification  or 
rescission  of  a  rule  or  order  must 
contain  a  complete  statement  of  all  facts 
relevant  to  the  action  sought.  The 
request  must  also  Include  the  names  and 
addresses  of  all  reasonably 
ascertainable  persons  who  will  be 
affected.  Pertinent  proviskms  contained 
in  any  documents  believed  to  support  a 
request  may  be  briefly  described, 
however,  ERA  reserves  the  right  to 
obtain  copies  of  any  significant 
documents  that  will  assist  in  making  a 
determination  on  the  merits  of  a  request. 
The  request  must  identify  the  specific 
order  or  rule  fev  which  modification  or 
rescission  is  sou^.  A  request  should 
also  indicate  whether  w  informal 
conference  will  facilitate  ERA’S 
determination  to  oonunence.  or  not  to 
commence  a  proceeding,  or  will  assist 
ERA  in  making  any  determinations  on 
material  issues  raised  by  the  request 

(g)  A  decision  by  ERA  to  commmicea 
proceeding  under  this  subpart  does  not 
entitle  the  requester  to  a  public  hearing 
on  the  request  for  modification  or 
rescission.  A  public  hearing  may  be 
held,  however,  if.  in  its  discretion,  ERA 
considers  that  a  public  hearing  will 
advance  its  evaluation  of  the  request. 

§501.102  BtA  evaluation  of  the  rscord, 
decision  and  order  for  modMcation  or 
rescission  of  a  rule  or  order. 

(a)  ERA  will  consider  tiie  entire 
administrative  recMd  in  its  evaliiation 
of  the  dedsiim  and  order  for 
modification  or  rescission  td  a  rule  or 
order.  ERA  may  investigate  and 
corroborate  any  statmnent  in  the 
petition  or  related  documents  and  may 
utilize  in  its  evaluation  any  rrievant 
facts  obtained  by  ita  bwestigations.  ERA 
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may  solicit  or  accept  submissions  from 
third  persons  relevant  to  any  request 
under  this  subpart  and  all  interested 
persons  will  be  afforded  an  opportunity 
to  respond  to  these  submissions.  ERA 
may,  in  its  discretion  and  on  its  own 
initiative,  convene  a  conference,  if  it 
considers  that  a  conference  will 
advance  its  evaluation  of  the  request. 

(b)  Criteria.  Except  where 
modification  or  rescission  of  a  rule  or 
order  is  initiated  by  ERA,  ERA’s 
decision  to  rescind  or  modify  a  rule  or 
order  will  be  based  on  a  determination 
that  there  are  significantly  changed 
circumstances  with  respect  to  the 
applicability  of  a  particular  prohibition 
or  exemption  to  the  requester.  ERA 
believes  that  there  may  be  “significtmtly 
changed  circumstances”,  if: 

(1)  Significant  material  facts  are 
subsequently  discovered  which  were  not 
known  and  could  not  have  been  known 
to  the  petitioner  or  to  ERA  at  the  time  of 
the  original  proceeding; 

(2)  A  law,  regulation,  interpretation, 
ruUng,  order  or  decision  on  appeal  that 
was  in  effect  at  the  time  of  the 
proceeding  upon  which  the  rule  or  order 
is  based  and  which,  if  it  had  been  made 
known  to  ERA,  would  have  been 
relevant  to  the  proceeding  and  would 
have  substanti^y  altered  the  outcome 
is  subsequently  discovered;  or 

(3)  There  has  been  a  substantial 
change  in  the  facts  or  circiun8t€mces 
upon  which  an  outstanding  and 
continuing  order  was  based,  which 
change  occurred  during  the  interval 
between  issuance  of  the  order  and  the 
date  of  filing  of  the  request  under  this 
subpart,  and  was  caused  by  force  or 
circumstances  beyond  the  requester’s 
control. 

§501.103  ERA  Decision. 

(a)  ERA  shall  issue  an  appropriate 
rule  or  order  after  considering  the 
request  for  modification  or  rescission  of 
a  rule  or  order  and  other  relevant 
information  received  during  the 
proceeding. 

(b)  ERA  will  either  grant  or  deny  the 
request  for  modification  or  rescission 
and  will  briefly  state  the  pertinent  facts 
and  legal  basis  for  the  decision. 

(c)  ERA  will  serve  the  rule  or  order 
granting  or  denying  the  request  for 
modification  or  rescission  upon  the 
requester,  or,  if  the  action  was  initiated 
by  ERA,  upon  the  owner  or  operator  of 
the  affected  powerplant  or  installation. 
ERA  will  publish  a  notice  of  the 
issuance  of  a  rule  or  order  modifying  or 
rdscinding  a  rule  or  order  in  the  Federal 
Register. 


Subpart  H»Requeata  for  Stay 

§  501.120  Purpoee  and  scope. 

(a)  This  subpart  sets  fordi  the 
procedures  for  the  request  and  issuance 
of  a  stay  of  a  rule  or  order  or  other 
requirement  issued  or  imposed  by  ERA 
or  these  regulations  but  does  not  apply 
to  the  mandatory  stays  provided  for  in 
Sections  202(b)  and  301(a)  of  FUA.  The 
application  for  a  stay  under  this  subpart 
will  only  be  considered  incidental  to  a 
proceeding  on  a  request  for  modification 
or  rescission  of  a  final  prohibition  rule 
or  order. 

(b)  The  petitioner  must  comply  with 
all  final  and  effective  ERA  orders, 
regulations,  rulings,  and  generally 
applicable  requirements  unless  a 
petition  for  a  stay  is  granted  or  is 
applicable  under  FUA. 

§  501.121  FHing  and  notica  of  petitions  for 
stays. 

(a) (1)  The  petition  for  a  stay  must  be 
in  writing  and  comply  with  the  general 
filing  requirements  stated  in  §  501.7,  in 
addition  to  fuiy  other  requirements  set 
forth  in  this  subpart,  and  must  be  filed 
at  the  address  provided  in  §  501.11. 

(2)  A  claim  for  confidential  treatment 
of  any  information  contained  in  the 
petition  for  stay  and  supporting 
documents  must  be  in  accordance  with 
S  501.7(a)(ll).  and  filed  at  the  address 
provided  in  §  501.11. 

(b)  ERA  will  publish  notice  of  receipt 
of  a  petition  for  a  stay  under  this 
subpart  in  the  Federal  Register. 

§501.122  Contents. 

(a)  A  petition  for  a  stay  shall  contain 

a  fyll  and  complete  statement  of  all  facts 
believed  to  be  pertinent  to  the  act  or 
transaction  for  which  a  stay  is  sought 
The  facts  shall  include,  but  not  be 
limited  to.  the  criteria  listed  below  in 
§  501.123(b). 

(b)  The  petitioner  may  request  a 
conference  regarding  the  application.  If 
the  request  is  not  made  at  the  time  the 
application  is  filed,  it  must  be  made  as 
soon  thereafter  as  possible.  The  request 
and  era’s  determination  regarding  it 
will  be  made  in  accordance  with 
Subpart  C  of  this  part. 

§  501.123  Evaluation  of  the  record. 

(a)  The  record  in  a  proceeding  on  a 
petition  for  stay  shall  consist  of  the 
petition  and  any  related  doounents, 
evidence  submitted  at  any  public 
proceedings  and  any  other  information 
in  the  possession  of  ERA  and  made  part 
of  the  record.  ERA  may  investigate  and 
corroborate  any  statement  in  the 
petition  or  any  other  document 
submitted  to  it  and  may  utilize  in  its 
evaluation  any  relevant  facts  obtained 


by  its  investigations.  ERA  may  solicit  or 
accept  submissions  fivm  third  persons 
relevant  to  the  petition  for  stay  or  other 
dociunent  and  any  interested  person 
will  be  afforded  an  opportunity  to 
respond  to  these  submissions.  ERA,  on 
its  initiative,  may  convene  a  conference, 
if,  in  its  discretion,  it  considers  that  the 
conference  will  advance  its  evaluation 
of  the  petition. 

(b)  Criteria.  (1)  ERA  may  grant  a  stay 
incident  to  a  proceeding  on  a  petition  for 
modification  of  a  rule  or  order  if  the 
petitioner  shows: 

(i)  Irreparable  injury  will  result  if  the 
stay  is  denied; 

(ii)  There  is  a  strong  likelihood  of 
success  on  the  merits; 

(iii)  The  denial  of  a  stay  will  result  in 
a  more  immediate  hardship  or  inequity 
to  the  petitioner  than  to  other  persons 
affected  by  the  proceeding;  and 

(iv)  It  would  be  desirable  for  reasons 
of  public  policy  to  grant  the  stay. 

§501.124  Decision  and  order. 

(a)  ERA  will  issue  an  order  granting  or 
denying  the  petition  for  a  stay  upon 
consideration  of  the  request  and  other 
relevant  information  received  or 
obtained  during  the  proceeding. 

(b)  ERA  will  include  in  the  order  a 
brief  written  statement  setting  forth  the 
relevant  facts  and  the  basis  of  the 
decision,  including  any  appropriate 
terms  and  conditions  of  the  stay. 

Subpart  I — Requests  for  Interpretation 

§  501.130  Purpose  and  scope. 

This  subpart  establishes  procedures 
for  filing  a  formal  request  for  and  the 
issuance  of  an  interpretation  of  a  rule, 
order  or  other  action  by  DOE.  Any 
response,  whether  oral  or  written,  to  a 
general  inquiry,  or  to  other  than  a  formal 
written  request  for  interpretation  filed 
with  DOE,  is  not  an  interpretation  and 
merely  provides  general  information 
that  may  not  be  relied  upon  in  any 
proceeding  to  determine  compliance 
with  the  applicable  requirements  of 
FUA. 

§  501.131  FHing  a  request  for 
Interpretation. 

A  proceeding  to  request  an 
interpretation  is  commenced  by  the 
filing  of  a  "Request  for  Interpretation 
(FUA).”  The  request  must  be  in  writing 
and  must  also  comply  with  the  general 
filing  requirements  stated  in  §  501.7. 

Any  claims  for  confidential  treatment 
for  any  information  contained  in  the 
request  or  other  related  documents  must 
be  made  pursuant  to  §  501.7(a)(ll).  A 
request  for  interpretaticm  should  be  filed 
with  the  Assistant  General  Counsel  fOT 
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Interpretations  and  Rulings  at  the 
address  provided  in  §  501.11. 

§  501.132  Contents  of  a  request  for 
interpretation. 

(aj  A  request  for  an  interpretation 
must  contain  a  complete  statement  of  all 
the  facts  believed  to  be  relevant  to  the 
circumstances,  acts  or  transactions  that 
are  the  subject  of  the  request.  The  facts 
must  include  the  names  and  addresses 
of  all  potentially  a^ected  persons  (if 
reasonably  ascertainable)  and  a  full 
discussion  of  the  pertinent  provisions 
and  relevant  facts  contained  in  any 
documents  submitted  with  the  request. 
Copies  of  relevant  contracts, 
agreements,  leases,  instruments,  and 
other  documents  relating  to  the  request 
must  be  submitted  if  DOE  believes  they 
are  necessary  for  determination  of  any 
issue  pending  in  the  proceeding  under 
this  subpart  When  the  request  pertains 
to  only  one  step  in  a  larger  integrated 
transaction,  the  requesting  party  must 
also  submit  the  facts,  circumstances, 
and  other  relevant  information 
pertaining  to  the  entire  transaction. 

(b)  Ihe  requesting  party  must  include 
in  the  request  a  discussion  of  all 
relevant  l^al  authorities,  rulings, 
regulations,  interpretations  and 
decisions  on  appeal  relied  upon  to 
support  the  particuleu*  interpretation 
sought. 

(c)  DOE  may  refuse  to  issue  an 
interpretation  if  it  determines  that  there 
is  insufficient  information  upon  which  to 
base  an  interpretation. 

§501.133  DOEovahiaton. 

(a)(1)  The  record  shall  consist  of  the 
request  for  an  interfHetation  and  any 
supporting  documents,  all  relevant 
evidence  presented  at  any  public 
proceedings,  written  comments  and  any 
information  in  the  possession  of  DOE 
that  has  been  made  part  of  the  record. 

(2)  DOB  may  investigate  and 
corroborate  any  statement  in  a  request 
or  related  documents  and  may  utilize  in 
its  evaluation  any  relevant  facts 
obtained  by  the  investigation.  DOE  may 
solicit  or  accept  submissions  from  third 
persons  relevant  to  the  request  for 
interpretation,  or  any  other  document 
submitted  under  this  subpart,  and  the 
person  requesting  the  interpretation  will 
be  afforded  an  opportunity  to  respond  to 
these  submissions. 

(3)  llie  General  Counsel  or  his 
delegate  will  issue  an  interpretation  on 
the  basis  of  the  information  provided  in 
the  request,  unless  that  information  is 
supplemented  by  other  information 
brought  to  the  attention  of  DOE  during 
the  proceeding.  DOS’s  interpretation 
will,  therefore,  d^;>end  on  the  accuracy 
of  the  factual  statements,  and  the 


requesting  party  may  rely  upon  it  only  to 
the  extent  that  the  facts  of  the  actual 
situation  correspond  to  those  upon 
which  the  inteipretation  is  based. 

(b)  Criteria.  (1)  DOE  will  base  its  FUA 
interpretations  on  the  DEOA  and  FUA, 
as  applicable,  and  the  regulations  and 
published  rulings  of  DOE  as  applied  to 
the  specific  facial  situation  presented. 

(2)  DOE  will  take  into  consideration 
previously  issued  interpretations  dealing 
with  the  same  or  a  related  issue. 

§  501.134  Issuance  and  effect  of 
interpretations. 

(a)  DOE  may  issue  an  interpretation 
after  consideration  of  the  request  for 
interpretation  and  other  relevant 
information  received  or  obtained  during 
the  proceeding. 

(b)  The  interpretation  will  contain  a 
written  statement  of  the  information 
upon  which  it  is  based  and  a  legal 
analysis  of  and  conclusions  regarding 
the  application  of  rulings,  regulations 
and  other  precedent  to  the  situation 
presented  in  the  request 

(c)  Only  those  persons  to  whom  an 
interpretation  is  specifically  addressed, 
and  other  persons  upon  vdiom  the  DOE 
serves  the  interpretation  and  who  are 
directly  involved  in  the  same 
transaction  or  act  are  entitled  to  rely 
upon  it  No  person  entitled  to  rely  upon 
an  interpretation  shall  be  subject  to  civil 
or  criminal  penalties  stated  in  Title  VII 
of  FUA  for  any  act  taken  in  reliance 
upon  the  interpretation,  not  withstanding 
that  the  interpretation  shall  thereafter 
be  declared  by  judicial  or  other 
competent  authority  to  be  invalid. 

(d)  DOE  may  at  any  time  rescind  or 
modify  an  inteipretation  on  its  ovra 
initiative.  Rescission  or  modffication 
shall  be  made  by  notifying  persons 
entitled  to  rely  on  the  interpretation  that 
it  is  rescinded  or  modified.  This 
notification  will  include  a  statement  of 
the  reasons  for  the  rescission  or 
modification  and,  in  the  case  of  a 
modification,  a  restatement  of  the 
interpretation  as  modified. 

(e)  An  interpretation  is  modified  by  a 
subsequent  amendment  to  the 
regulations  or  ruling  to  the  extent  that  it 
is  inconsistent  with  tiie  amended 
regulation  or  ruling. 

(f)  Any  person  who  believes  he  is 
directly  affected  by  an  inteipretation 
issued  by  DOE,  and  who  believes  that 
he  will  be  aggrieved  by  its 
implementation,  may  submit  a  petition 
for  reconsideration  of  that  interpretation 
to  the  General  Counsel.  DOE  will 
acknowledge  receipt  of  all  requests  for 
reconsideration:  however,  this 
acknowledgement  in  no  way  binds  DOE 
to  commence  any  proceeding  on  the 
request.  If  within  sixty  (60)  days  of 


doe's  acknowledgement  of  the  receipt 
of  a  request  for  reconsideration.  DOE 
has  not  issued  either  a  notice  of  intent  to 
commence  a  proceeding  to  reconsider 
the  interpretation  or  a  modification, 
revision  or  rescission  of  the  original 
interpretation,  the  request  for 
reconsideration  will  be  deemed  denied. 
DOE  may.  in  its  discretion,  issue  a 
formal  denial  of  a  request  for 
reconsideration  if: 

(1)  The  request  has  not  been  filed  in  a 
timely  manner,  and  good  cause  therefor 
has  not  been  shown; 

(2)  The  person  requesting 
reconsideration  is  not  aggrieved  or 
otherwise  injured  substantially  by  the 
interpretation:  or 

(3)  The  request  is  defective  because  it 
fails  to  state  and  to  present  facts  and 
legal  argument  that  the  interpretation 
was  erroneous  in  fact  or  in  law.  or  that 
it  was  arbitrary  or  capricious. 

Subpart  J— Rulings 

§501.140  Purpose  and  scope. 

DOE  may  issue  rulings  in  accordance 
with  the  provisions  of  this  subpart.  DOE 
will  publish  each  ruling  in  the  Federal 
Register  and  in  10  CFR  Part  518.  A 
person  is  entitled  to  rely  upon  a  ruling  to 
the  extent  provided  in  tiiis  subpart. 

§501.141  Ciiteiia  for  issuance. 

(a)  The  General  Counsel  may  issue  a 
ruling  whenever. 

(1)  There  has  been  a  substantial 
number  of  inquiries  with  regard  to 
similar  factual  situations  or  a  particular 
section  of  the  regulations;  or 

(2)  It  is  determined  that  a  ruling  will 
be  of  assistance  to  the  public  in  applying 
the  regulations  to  a  specific  situation. 

§501.142  Modification  or  rescission. 

(a)  A  ruling  may  be  modified  or 
rescinded  by — 

(1)  Publication  of  the  modification  or 
rescission  by  DOE  in  the  Federal 
Register  and  in  10  CFR  Part  518;  or 

(2)  Adoption  of  a  rule  that  supersedes 
or  modifies  a  prior  ruling. 

(b)  A  person  shall  not  be  subject  to 
the  sanctions  or  penalties  stated  in  these 
regulations  for  actions  taken  in  reliance 
upon  a  ruling,  notwithstanding  that  the 
ruling  is  subsequently  declared  to  be 
invalid  or  no  longer  applicable.  A 
person  affected  by  a  ruling  may  not  rely 
upon  it  for  more  than  30  days  after  it  has 
been  rendered  invalid  pursuant  to 
issuance  of  a  superseding  rule  by  ERA. 
or  after  it  has  bwn  rescinded  or 
modified  by  DOE. 

§  501.143  Comments. 

Any  interested  person  may  file  a 
written  comment  on  or  objection  to  a 
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published  ruling  at  any  time  with  the 
Assistant  General  Counsel  for 
Interpretations  and  Rulings  at  the 
address  provided  in  §  501.11. 

Sufopart  K— Enforcement 

§  501.160  Pwpose  and  scope. 

This  subpart  provides  the  procedures 
by  which  ERA  may  initiate  enforcement 
proceedings  on  its  own  behalf  and  by 
whidi  complaints  concerning  a  violation 
of  the  Act  or  any  rule  or  order 
thereunder  may  be  filed. 

§501.161  FWng  a  complaint. 

(a)  A  complaint  under  this  subpart 
must  be  submitted  in  writing  over  the 
signature  of  the  person  making  the 
complaint  in  accordance  with  the 
general  filing  requirements  stated  in 

§  501.7.  ERA  wUl  accept  oral  complaints 
that  otherwise  satisfy  the  requirements 
of  this  subpart  but  ERA  may  request 
written  verification.  - 

(b)  A  complaint  shall  be  filed  at  the 
address  provided  in  §  501.11. 

§  501.162  Contents  of  a  complaint. 

A  complaint  must  contain  a  complete 
statement  of  all  relevant  facts  pertaining 
to  the  act  or  transaction  that  is  the 
subject  of  the  complaint.  It  must  also 
include  the  names  and  addresses  of  ail 
persons  involved  (if  reasonably 
ascertainable],  a  description  of  the 
events  that  led  to  the  complaint,  and  a 
statement  describing  the  statutory 
provision,  regulation,  ruling,  order,  rule, 
or  interpretation  that  allegedly  has  been 
violated. 

§  501.163  ERA  evaluatioa 

(a)  The  record  shall  consist  of  the 
complaint  and  any  supporting 
documents  and  all  other  relevant 
information  developed  in  the  course  of 
any  investigations  or  proceedings 
related  to  that  complaint.  ERA  may 
investigate  and  corroborate  any 
statement  in  the  complaint  or  related 
documents  submitted,  and  may  utilize  in 
its  evaluation  any  relevant  facts 
obtained  by  such  investigation  or  from 
any  other  source  of  information.  ERA 
may  solicit  or  accept  submissions  from 
third  persons  relevant  to  the  complaint 
or  other  related  documents. 

(b)  Confidentiality  of  information. 
ERA  will  treat  as  confidential 
information  received  in  any 
investigation  of  a  complaint,  including 
the  identity  of  the  complainant  and  the 
identity  of  any  other  persons  who 
provide  information  to  the  extent  such 
information  is  exempt  from  public 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552.  ERA 
reserves  the  right  to  make  disclosures 
that  would  be  in  the  public  interest. 


§  501.164 

§  Decision  to  Initiate  enforcement 
proceedings. 

After  investigation  of  a  specific 
complaint  or  based  on  any  relevant 
information  received  or  obtained  during 
an  investigation.  ERA  may  issue  a 
notice  of  violation,  determine  that  no 
violation  has  occurred,  or  take  such 
other  actions  as  it  deems  appropriate. 
Prior  to  issuance  of  a  notice  of  violation, 
and  before  commencement  of  an 
enforcement  proceeding,  ERA  may 
transmit  a  draft  of  the  notice  of  violation 
to  the  potentially  affected  person  in 
order  to  promote  an  informal  resolution 
of  the  violation. 

§  501.165  Commencement  of  enforcement 
proceedings. 

(a)  Whenever,  on  the  basis  of  any 
information  available.  QIA  determines 
that  a  person  is  in  violation  or  about  to 
be  in  violation  of  any  provision  of  these 
regulations.  ERA  may  issue  a  notice  of 
violation  stating,  in  writing  and  with 
reasonable  specificity,  the  nature  of  the 
violation.  An  enforcement  proceeding 
commences  widi  the  issuance  of  a 
notice  of  violation. 

(b)  Contents  of  the  notice  of  violation. 
ERA  will  set  forth  in  the  notice  of 
violation  the  nature  of  the  violation,  the 
relevant  facts  that  ERA  believes 
establish  the  violation  and  the  legal 
basis  for  the  conclusions  reached 
therein.  ERA  may  also  include  with  the 
notice  of  violation  a  copy  of  a  proposed 
order.  The  notice  of  violation  will  also 
state  whether  or  not  ERA  proposes  to 
assess  civil  penalties. 

(1)  If  ERA  proposes  to  assess  a  civil 
penalty,  a  notice  of  violation  will  be 
issued  to  the  violator  with  an 
opportunity  for  a  hearing  before  an 
Administrative  Law  Judge,  as  set  forth 
in  §  501.166(a)(l]  of  dus  part,  before  any 
final  determination  on  the  violation  and 
penalty  are  made  by  ERA.  The  recipient 
of  the  notice  will  also  be  informed  of  his 
right  to  elect  to  have  the  procedures  of 

§  501.166(a)(2)  apply,  in  lieu  of  the 
hearing,  with  respect  to  a  final 
determination  on  the  assessment  of  any 
civil  penalty. 

(2)  If  ERA  does  not  propose  to  assess 
a  civil  penalty,  the  violator  will  be 
provided  the  opportunity  for  a 
conference,  as  set  forthin  §  501.166(b), 
before  a  final  determination  on  the 
violation  is  made  by  BRA.  ERA  may,  in 
its  discretion,  also  provide  the  violator 
an  opportunity  for  a  hearing  pursuant  to 
§  501.166(a)(1). 

(c)  Service.  HRA  mil  serve  the  notice 
of  violation  in  accordance  with 
provisions  set  forth  in  {  501.6. 
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(d)  Rescission.  It  after  issuance  of  a 
notice  of  violation  and  any  related 
investigation.  ERA  finds  no  basis  for  the 
belief  Aat  a  violation  has  occurred,  is 
continuing  to  occur,  or  is  about  to  occur, 
ERA  may  rescind  the  notice  of  violation 
by  giving  written  notice  to  that  efiect  to 
the  recipient 

§501.166  Hearings  and  conferences. 

(a)  When  a  civil  penalty  is  proposed. 

(1)  Hearing  alternative  in  civil  penalty 
assessment  proceedings. — Unless  the 
recipient  of  a  notice  of  violation  elects 
in  writing  to  have  the  provisions  of 
paragraph  (2)  of  this  section  apply,  ERA 
will  commence  a  proceeding  to  assess  a 
penalty  and,  prior  to  a  final 
determination  on  the  violation  and 
assessment  of  a  penalty,  provide  an 
opportunity  for  a  hearing  pursuant  to  5 
U.S.C.  554  before  an  Administrative  Law 
Judge. 

(2)  Election  alternative  in  civil 
penalty  assessment  proceedings.  The 
recipient  of  a  notice  of  violation  in 
which  a  civil  penalty  assessment  has 
been  proposed  may  elect  in  writing, 
within  thirty  (30)  days  of  receipt  of  the 
notice,  to  waive  the  administrative 
proceedings  described  in  paragraph 
(a)(1)  of  this  section.  QRA  will  m^e  a 
determination  on  the  proposed  civil 
penalty  assessment  and  issue  a  final 
order  to  that  effect  within  forty-five  (45) 
days  after  receiving  notice  of  the 
exercise  of  this  election. 

(b)  When  a  civil  penalty  is  not 
proposed— opportunity  to  request  a 
conference.  If  a  person  has  received  a 
notice  of  violation  in  which  a  civil 
penalty  has  not  been  proposed,  he  may. 
within  thirty  (30)  days  after  receipt  of 
the  notice,  request  a  conference  with 
ERA  to  discuss  the  notice.  In  order  to 
request  a  conference  he  must  comply 
with  the  instructions  set  forth  in  the 
notice. 

§  501.167  Fuel  use  order. 

(a)  General.  ERA  will  issue  a  Fuel  Use 
Order  if,  after  considering  all  the 
information  received  during  the 
proceeding,  ERA  determines  that  a 
person  has  committed,  is  committing,  or 
is  about  to  commit  a  violatioo  of  FUA  or 
of  an  order  or  rule  thereunder. 

(b)  Contents.  Any  Furf  Use  Order 
issued  under  this  section  shall  set  forth 
the  relevant  facts  and  legal  basis  for  the 
order  and  where  af^ropriate,  the  final 
penalty  assessment  and  the  basis 
therefor.  When  an  administrative 
he€U'ing  is  requested  under  §  501.166(a) 
of  this  part,  the  Fuel  Use  OMer  will 
include  the  recommended  findings  and 
conclusions  of  the  Administrative  Law 
Judge  (ALJ)  and  the  basis  for  the  penalty 
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assessment.  ERA  will  make  a  final 
determination  as  to  any  penalty 
assessment  or  other  appropriate  remedy 
based  upon  the  recommended  findings 
and  conclusions  of  the  AL}  and  other 
information  in  the  record  of  the 
enforcement  proceeding.  The  order  will 
be  effective  upon  service,  unless 
otherwise  provided  therein,  or  stayed 
pursuant  to  §  501.120. 

(c)  Service.  ERA  will  serve  a  copy  of 
the  Fuel  Use  Order  upon  any  person 
who  was  served  a  copy  of  the  notice  of 
violation  and  upon  all  parties  to  any 
public  proceeding  on  the  notice  of 
violation.  ERA  will  place  a  copy  of  each 
final  order  on  file  in  the  Public 
Information  Office  described  in  §  501.12. 

(d)  Judicial  review.  Any  person 
against  whom  a  penalty  is  assessed 
pursuant  to  §  501.167(b)  after  a  hearing 
before  an  AL)  may,  within  sixty  (60) 
calendar  days  after  the  date  of  issuance 
of  the  order  assessing  such  penalty, 
institute  an  action  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
judicial  circuit  for  judicial  review  of 
such  order  in  accordance  with  the 
provisions  of  Section  723  of  FUA. 

Subpart  L— Investigations,  Violations, 
Sanctions  and  Judicial  Actions 

§  501.180  Investigations. 

(a)  General.  Pursuant  to  Section  711  of 
FUA,  the  DEOA,  and  in  accordance  with 
the  provisions  of  10  CFR  205.201,  ERA 
may  initiate  and  conduct  investigations 
relating  to  the  scope,  nature,  and  extent 
of  compliance  by  any  person  with  the 
rules,  regulations,  and  orders  issued  by 
ERA  under  the  authority  of  the  Act,  or 
any  order  or  decree  of  court  relating 
thereto,  or  any  other  agency  action. 
When  the  circumstances  warrant,  ERA 
may  issue  subpoenas  as  provided  in 
Subpart  D  of  this  part.  El^  may  also 
conduct  investigative  conferences  in 
conjunction  with  any  investigation. 

(b)  Any  duly  authorized 
representative  of  ERA  has  the  authority 
to  conduct  an  investigation  and  to  take 
such  action  as  he  deems  necessary  and 
appropriate  to  the  conduct  of  the 
investigation. 

(c)  Notification.  If  any  person  is 
required  to  furnish  information  or 
documentary  evidence  pursuant  to  a 
subpoena  or  special  report  order,  ERA 
will,  upon  written  request,  inform  that 
person  as  to  the  general  purposes  of  the 
investigation. 

(d)  Confidentiality.  ERA  shall  not 
disclose  any  information  received 
during  an  investigation  under  this 
section,  including  the  identities  of  the 
person  investigated  and  any  other 
person  who  provides  information,  to  the 


extent  it  is  exempt  from  public 
disclosure  pursuant  to  5  U.S.C.  552  and 
10  CFR  Part  1004. 

§  501.181  Sanctions. 

(a)  General.  (1)  A  violation  of  any 
provision  of  the  Act  (other  than  Section 
402  of  FUA),  or  any  i^e  or  order 
thereunder  shall  be  subject  to  the 
penalties  and  sanctions  provided  in 
Subtitle  C  of  Title  VII  of  FUA. 

(2)  Each  day  that  any  provision  of  the 
Act  (other  than  Section  402),  or  any  rule 
or  oi^er  thereunder  is  violated 
constitutes  a  separate  violation  within 
the  meaning  of  the  provisions  of  this 
section  relating  to  civil  penalties. 

(b)  Criminal  penalties.  Any  person 
who  willfully  violates  any  provision  of 
the  Act  (other  than  Section  402),  or  any 
rule  or  order  thereunder  will  be  subject 
to  a  fine  of  not  more  than  $50,000,  or  to 
imprisonment  for  not  more  than  1  year, 
or  both,  for  each  violation. 

(c)  Civil  penalties.  (1)  Any  person 
who  violates  any  provisions  of  the  Act 
(other  than  Section  402)  or  any  rule  or 
order  thereunder  will  be  subject  to  the 
following  civil  penalty,  which  may  not 
exceed  ^5,000  for  each  violation: 

Any  person  who  operates  a 
powerplant  or  major  fuel  burning 
installation  under  an  exemption,  during 
any  12-calendar-month  period,  in  excess 
of  that  authorized  in  such  exemption 
will  be  assessed  a  civil  penalty  of  up  to 
$3  for  each  MCF  of  natural  gas  or  up  to 
$10  for  each  barrel  of  oil  used  in  excess 
of  that  authorized  in  the  exemption. 

(2)  ERA  may  compromise  and  settle, 
and  collect  civil  penalties  whenever  it 
considers  it  to  be  appropriate  or 
advisable. 

(d)  Corporate  personnel.  (1)  If  a 
director,  officer,  or  agent  of  a 
corporation  willfully  authorizes,  orders, 
or  performs  any  act  or  practice 
constituting  in  whole  or  in  part  a 
violation  of  the  Act,  or  any  rule  or  order 
thereunder,  he  will  be  subject  to  the 
penalties  specified  in  paragraphs  (b)  and 
(c)  of  this  section  without  regard  to  any 
penalties  to  which  the  corporation  may 
be  subject.  He  will  not,  however,  be 
subject  to  imprisonment  under 
paragraph  (b)  of  this  section  unless  he 
knew  of  noncompliance  by  the 
corporation,  or  had  received  from  ERA 
notice  of  noncompliance  by  the 
corporation. 

(2)  Purposes  of  this  paragraph: 

(i)  “Agent”  includes  any  employee  or 
other  person  acting  on  behalf  of  the 
corporation  on  either  a  temporary  or 
permanent  basis;  and 

(ii)  “Notice  of  noncompliance”  is  a 
final  Fuel  Use  Order  issued  under 

S  501.167  of  this  part. 


§  501.182  Injunctions. 

Whenever  it  appears  to  ERA  that  any 
person  has  committed,  is  committing,  or 
is  about  to  commit  a  violation  of  any 
provision  of  the  Act,  or  any  rule  or  order 
thereunder,  ERA  may,  in  accordance 
with  Section  724  of  FUA,  bring  a  civil 
action  in  the  appropriate  United  States 
District  Court  to  enjoin  such  acts  or 
practices.  The  relief  sought  may  include 
a  mandatory  injunction  commanding 
any  person  to  comply  with  any 
provision  of  such  provision,  order  or 
rule,  the  violation  of  which  is  prohibited 
by  Action  724  of  FUA  and  may  also 
include  interim  equitable  relief. 

$501,183  Citizen  suits. 

(a)  General.  A  person  who  believes  he 
is  aggrieved  by  the  failure  of  ERA  to 
perform  any  nondiscretionary  act  of 
duty  imder  the  Act  may  file  a  Petition 
for  Action  for  ERA  to  take  such  action 
as  he  may  feel  to  be  proper.  This 
petition  must  be  filed  at  the  address 
provided  in  $  501.11.  The  petition  must 
specify  the  action  requested  and  set 
forth  &e  facts  and  legal  arguments  that 
constitute  the  basis  for  the  request.  The 
filing  of  a  Petition  for  Action  will  serve 
as  notice  to  ERA  under  FUA  Section 
725(b)  for  purposes  of  any  citizens  suit 
that  may  be  subsequently  filed. 

(b)  ERA  decision.  Within  sixty  (60) 
days  of  receiving  the  Petition  for  Action, 
ERA  will  notify  the  person  giving  notice 
under  this  section  that  it  has  instituted 
the  action  requested  or  that  other 
described  action  is  being  taken,  or  that 
other  described  action  is  being  taken,  or 
that  no  action  is  being  taken  and  the 
reasons  therefor. 

Subpart  M— Use  of  Natural  Gas  or 
Petroleum  for  Emergency  and 
Unanticipated  Equipment  Outage 
Purposes 

$  501.180  Purpose  and  scope. 

(a)  If  a  person  operates  a: 

(1)  Powerplant  or  installation  covered 
by  any  of  the  prohibitions  of  Titles  U,  111, 
or  IV,  with  the  exception  of  Title  IV, 
Section  402,  or  the  requirements  of  Title 
V  of  FUA,  $  501.191  of  this  subpart 
establishes  procedures  to  be  followed 
for  the  use  of  minimum  amounts  of 
natural  gas  or  petroleum  imder  FUA 
Section  103(a)(15)(B)  in  order  to 
alleviate  or  prevent  unanticipated 
equipment  outages  and  emergencies 
directly  affecting  the  public  health, 
safety,  or  welfare  that  would  result  from 
electric  power  outages;  or 

(2)  Peakload  powerplant  or  an 
installation  covered  by  any  of  the 
prohibitions  of  Titles  II,  ID,  or  IV,  with 
the  exception  of  Title  IV,  Section  402,  or 
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the  requirements  of  Title  V  of  FUA, 

§  501.192  of  this  subpart  establishes 
procedures  to  be  followed  for  the 
emergency  use  of  natural  gas  or 
petroleum  as  a  primary  energy  source 
during  a  temporary  emergency  condition 
under  Section  404(g)  of  FUA. 

(b)  Explanatory  note;  If  a  person 
operates  a  rental  boiler  as  a  powerplant 
or  installation  covered  by  any  of  the 
prohibitions  of  Titles  n,  in,  or  IV  except 
Title  IV,  Section  402,  or  the  requirements 
of  Title  V  of  FUA,  he  may  be  able  to  use 
the  provisions  of  this  Subpart  for  the 
emergency  use  of  natural  gas  or 
petroleum. 

§  501.101  Use  of  natural  gas  or  petroteum 
for  cerUrin  unanticipated  equipment 
outages  and  emergencies  defined  in 
section  103(aX15KB)  of  the  act 

(a)  In  the  event  of  the  occurrence  or 
imminent  occurrence  of  an  emergency, 
or  of  the  occurrence  or  imminent 
occurrence  an  unanticipated 
equipment  outage  in  the  unit,  an  owner 
or  operate  of  a  powerplant  or 
installation  is  automatically  permitted  to 
use  minimum  amounts  of  natural  gas  or 
petroleum  in  the  unit  or  in  a  substitute 
unit  to  [Mevent  or  alleviate  the  outage  or 
to  prevent  or  alleviate  the  emergency  if 
he  complies  with  procedures  contained 
in  paragraph  (b)  this  section. 

(b)  If  the  use  of  minimum  amounts  of 
petroleum  or  natural  gas  is  required  for 
purposes  specified  in  this  section,  the 
owner  or  operator  must  notify  ERA  of 
such  use  by  telegram  or  telephone 
within  24  hours  after  the  commencement 
of  such  use.  Immediately  thereafter  a 
written  confirmation  must  be  submitted 
to  ERA,  describing,  to  the  best  estimate 
of  the  owner  or  operator,  (1)  the  nature 
of  the  emergency  cmd  (2)  how  long 
petroleum  or  natural  gas  use  is  likely  to 
be  required. 

(c)  For  purposes  of  diis  section  only: 

(1)  An  “emergency”  is  the  occurrence 
or  threat  (tf  imminent  occurrence  of  a 
condition  which  results  or  would  result 
from  aa  electric  power  outage  and 
directly  effects  or  would  directly  effect 
the  public  health,  safety  or  welfare; 

(2)  “Unanticipated  equipment  outage” 
shall  mean  an  unexpected  outage  due  to 
equipment  failure. 

(3)  “Minimum  amounts  required  to 
alleviate  or  prevent”  shall  mean: 

(i)  For  powerplants,  the  amounts  of 
natural  gas  or  petroleum  required  to 
prevent  curtailment  electric  supply 
where  the  operating  utility  has,  to  the 
maximum  extent  possible,  utilized 
alternate  fuel-fired  capacity  to  prevent 
such  curtailment.  Note — ^A  utility 
operating  hydroelectric  facilities  may 
take  into  account  seasonal  fluctuations 
in  storage  capacity  and  shall  be 


permitted  to  prevent  depletion  of  stored 
power-producing  capacity  as  deemed 
necessary  by  the  utility;  and 

(ii)  For  installations,  die  amounts  of 
natural  gas  or  petroloum  required  to 
meet  plant  protection  or  human  health 
and  safety  needs,  including  services  to 
hospitals,  public  transportation 
facilities,  sanitation,  or  water  supply 
and  pumping. 

§  501.192  Use  of  natural  gas  or  petroteum 
during  a  temporary  emergency  condition 
pursuant  to  sectkm  404(g)  of  the  act 

(a)  For  pmposes  of  this  section  only,  a 
“temporary  emergency  condition” 
(“emergency”)  is  an  occurrence  which 
exists  when: 

(1)  For  installations,  the  use  of  natural 
gas  or  petroleum  is  necessary  for 
purposes  ofi 

(1)  Plant  protection; 

(ii)  Preservation  of  human  health;  or 

(iii)  Continued  production  that  would 
otherwise  be  reduced  by  reason  of.  for 
example,  an  intemqition  of  alternate 
fuel  supplies,  equipment  failures, 
imminent  equipment  failures  or 
temporary  eni^nmental  restrictions; 
and 

(2)  For  peakload  powerplants,  a 
curtailment  of  electilc  siq^ly  would  be 
likely  to  result 

(b)  Where  tiie  owner  or  operator  is 
eli^ble  to  use  natural  gas  or  petroleum 
for  emergency  purposes,  either  under 
this  section  or  under  §  501.191  of  this 
subpart  he  may  use  the  procedures 
provided  in  §  501.191. 

(c)  In  the  event  of  occurrence  of  a 
temporary  emergency  condition,  the 
owner  or  operator  is  automatically 
permitted  under  diis  section  to  use 
natural  gas  or  petroleum  in  his  peakload 
powerplant  tx  installation  or  in  a 
substitute  unit  until  the  termination  of 
the  emergency  crmdition.  a  period  not  to 
exceed  twenty-four  (24)  months,  if  he: 

(1)  Notifies  ERA  by  telegram  or 
telephone  within  twenty-four  (24)  hours 
after  the  commencement  of  tiie 
emergency  condition  that  he  requires 
such  emergency  use  of  natural  gas  or 
petroleiun;  and 

(2)  Immediately  tiiereafter  confirms 
such  use  in  writing,  signed  by  the 
responsible  officer  of  the  company;  and 

(3)  Is  not  notified  in  writing  by  ERA 
during  such  period  that  the  emergency 
condition: 

(i)  Has  terminated;  or 

(ii)  Does  not  otherwise  warrant  the 
use  of  natural  gas  or  petroleum 
involved. 

(d)  If  the  emergency  condition  has 
terminated,  the  owner  or  operator  must 
file  witii  ERA  a  written  statement, 
certified  by  the  responsible  office  of  his 


company  indicating  the  day  on  which 
the  facility  returned  to  nornml  operation. 

(e)  The  administrative  provisions  of 
Section  701  of  FUA  do  not  apply  to  this 
section. 

(f)  Any  hours  of  emergency  operation 
allowed  under  this  section  shall  not  be 
included  in  a  peakload  powerplant's 
operating  hours  for  purposes  of 
penalties  set  forth  in  Section  723(b)  of 
FUA,  and  any  reporting  requirements  or 
conditions  imposed  ui^er  any  peakload 
or  emergency  exmnption  under  FUA  are 
independent  of  any  requirements 
imposed  under  this  sectkm. 

Additionally,  any  consumption  of 
petroleum  or  natural  gas  during  any 
periods  of  emergency  operation  allowed 
under  this  section  are  independent  of 
any  reporting  requirements  or 
conditions  of  use  imposed  by  any 
exemption  granted  under  FUA. 

3.  Part  503  is  revised  to  read  as 
follows: 

PART  503-IIEW  FACRJTIES 
Subpart  A— ProhMOons 

Sea 

503.1  Purpose  and  scope. 

503.2  Prohibitions  [powerplants]. 

503.3  Prohibitions  [instaliations]. 

Subpart  B— General  Requlrwinenti  for 
Exemptions 

503.4  Purpose  and  scope. 

503.5  Contents  of  petitioa. 

503.6  Cost  calculations  for  new  powerplants 
and  installations. 

503.7  State  approval— general  requirement 
for  new  powerplants. 

503.8  No  alternate  power  supply— general 
requirement  for  certain  exemptkms  for 
new  powerplants. 

503.9  Use  of  mixtoies — general  requirement 
for  certain  permanent  exemptioiu. 

503.10  Use  of  fluidized  bed  combustion  not 
feasible — general  requirement  for 
permanent  exemptions. 

503.11  Alternative  sites — general 
requirement  for  permanent  exemptions 
for  new  powerplants. 

503.12  Terms  and  conditionK  oomplianoe 
plans. 

503.13  Environmental  hnpaot  analysis. 

503.14  Fuels  search. 

Subpart  C— Teinporanf  E— mpWons  for 
NewFacWties 

503.20  Purpose  and  scope. 

503.21  Lade  of  alternate  fuel  supply. 

503.22  Site  limitations. 

503.23  Inability  to  comply  witit  applicable 
environmental  requfaements. 

503.24  Future  use  of  synthetic  bids. 

503.25  Public  interest 

Subpart  D—Permananl  ExampUona  for  Haw 
FadUties 

503.30  Purpose  and  8C(q>e. 

503.31  Lade  of  alternate  fuel  sui^ly  for  tire 
first  10  years  of  useful  life. 
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503.32  Lack  of  alternate  fuel  supply  at  a  cost 
which  does  not  substantially  exceed  the 
cost  of  using  imported  petroleum. 

603.33  Site  limitations. 

503.34  Inability  to  comply  with  applicable 
environmental  requirements. 

503.35  Inability  to  obtain  adequate  capital. 
603.30  State  or  local  requirements. 

503.37  Cogeneration. 

503.38  Permanent  exemption  for  certain  fuel 
mixtures  containing  natural  gas  or 
petroleum. 

503.39  Emergency  purposes. 

503.40  Permanent  exemption  for 
powerplants  necessary  to  maintain 
reliability  of  service. 

503.41  Peakload  powerplants. 

503.42  Intermediate  load  powerplants. 

503.43  Scheduled  equipment  outages  for 
installations. 

503.44  Product  or  process  requirements. 
(Reserved] 

Authority:  (Department  of  Energy  - 
Organization  Act,  Pub.  L  95-81, 91  Stat.  565 
(42  U.S.C.  7101  et  seq)\  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978,  Pub.  L  95- 
620. 92  Stat.  3289  (42  U.S.C.  8301  et  seq\. 
Energy  Security  Act,  Pub.  L  96-294, 94  Stat. 
611  (42  U.S.C.  8701);  E.0. 12009, 42  FR  46267 
(September  15, 1977). 

Subpart  A— Prohibitions 
S  503.1  Purpose  and  scope. 

This  subpart  sets  forth  the  statutory 
prohibitions  imposed  by  the  Act  upon 
new  powerplants  and  major  fuel  burning 
installations  (MFBI’s).  The  prohibitions 
in  this  subpart  apply  to  all  new  electric 
powerplants  and  Kfi^I’s  unless  an 
exemption  has  been  granted  by  ERA 
under  Subparts  C  and  D  of  this  part. 

Any  person  who  owns,  controls,  rents, 
leases  or  operates  a  new  powerplant  or 
MFBI  which  is  subject  to  the 
prohibitions  may  be  subject  to  sanctions 
provided  by  the  Act  or  these  regulations. 
§  503.2  Prohibitions  (powerplants). 

Section  201  of  the  Act  prohibits, 
unless  an  exemption  has  been  granted 
under  Subparts  C  or  D  of  this  part,  the 
following; 

(a)  the  use  of  petroleum  or  natural  gas 
as  a  primary  energy  source  in  any  new 
electric  powerplant;  and 

(b)  The  construction  of  any  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source. 

§  503.3  Prohibitions  (installations). 

(a)  Prohibition  on  the  Use  of  Natural 
Gas  or  Petroleum  as  a  Primary  Energy 
Source  in  Boilers.  Section  202(a)  of  the 
Act  prohibits,  unless  an  exemption  has 
been  granted  under  Subpart  C  or  D  of 
this  part,  the  use  of  petroleum  or  natural 
gas  as  a  primary  energy  source  in  any 
new  MFBI  which  consists  of  a  boiler. 

(b)  Prohibition  on  the  Use  of  Natural 
Gas  or  Petroleum  as  a  Primary  Energy 


Source  in  Nonboilers — (1)  Prohibition 
by  Rule,  (i)  ERA  may  prohibit,  by 
issuance  of  a  rule,  the  use  of  petroleum 
or  natural  gas  as  a  primary  energy 
source  by  certain  prescribed  categories 
of  new  MFBI’s  which  consist  of  a 
combustion  turbine  unit,  combined  cycle 
unit  or  internal  combustion  engine. 

(ii)  In  any  such  rulemaking 
proceeding,  ERA  will  consider  any 
special  circumstances  or  characteristics 
of  the  category  of  such  MFBI’s  that 
would  be  prohibited  from  using  natural 
gas  or  petroleum  as  a  primary  energy 
source.  Factors  to  be  considered  include 
the  overall  technical  capability  of  units 
within  the  category  to  bum  an  alternate 
fuel,  as  well  as  the  size  and  geographic 
location  of  such  units.  ERA  will  consider 
all  other  circumstances,  characteristics, 
and  factors  it  deems  relevant  and 
appropriate  that  are  brought  to  its 
attention. 

(iii)  Application  of  a  final  mle 
promulgated  under  this  subsection  shall 
be  stayed  with  respect  to  an  installation 
subject  to  such  rule  while  ERA  is 
considering  a  petition  for  an  exemption 
which  is  filed  in  accordance  with 
Subpart  F  of  Part  501  within  60  days 
after  publication  of  the  final  mle  in  the 
Federal  Register.  The  stay  will  remain  in 
efiect  penc^ig  judicial  review  of  ERA’S 
action  upon  such  exemption  petition. 

(iv)  No  final  rule  will  apply  to  an 
installation  that — 

(A)  Has  received  any  final  order 
containing  a  comparable  prohibition; 

(B)  Has  received  a  proposed  order  but 
did  not  receive  a  final  order  because  of 
a  demonstration  that  the  installation 
qualified  or  would  have  qualified  for  an 
exemption  under  the  Act;  or 

(C)  Has  been  granted  an  exemption  in 
accordance  with  Subparts  C  and  D; 

(2)  Prohibition  by  order,  (i)  ERA  may 
prohibit,  by  order,  the  use  of  natural  gas 
or  petroleum  as  a  primary  energy  source 
in  an  installation  which  consists  of  a 
combustion  turbine  uiiit,  combined  cycle 
imit  or  internal  combustion  engine,  if 
that  installation  has  not  been  identified 
as  a  member  of  a  category  subject  to  a 
final  mle  in  accordance  with 
§  503.3(b)(l)(i)  at  the  time  of  the 
issuance  of  the  proposed  order. 

(ii)  ERA  shall  not  issue  a  final  order  to 
an  installation  covered  by  this 
subsection  if  it  can  be  demonstrated 
that  the  installation  is  eligible  for  an 
exemption.  However,  if  the  installation 
is  eligible  only  for  a  temporary 
exemption,  ERA  may  issue  a  final  order 
that  will  take  effect  at  the  expiration  of 
the  temporary  exemption. 

(iii)  If  ERA  does  not  issue  a  final 
prohibition  order  because  a  facility 
qualifies  for  a  permanent  exemption,  or, 
if  the  effective  date  of  the  order  is 


delayed  during  the  period  that  a 
temporary  exemption  is  efiective,  ERA 
shall  take  appropriate  action  to  assure 
compliance  with  the  same  requirements 
including  terms  and  conditions,  if  any, 
as  would  have  been  contained  in  an 
order  if  an  exemption  would  have  been 
granted. 

(3)  Limitation.  ERA  may  not  prohibit 
the  use  of  petroleum  or  natural  gas  in  an 
installation  covered  by  this  subsection  if 
acquisition  or  constmction  of  such 
installation  was  begun  before  the  date 
.the  proposed  mle  or  proposed  order 
containing  the  prohibition  was 
published.  Under  such  circumstances, 
ERA  will  consider  the  installation  to  be 
an  “existing”  installation  for  purposes  of 
Title  in  of  the  Act. 

Subpart  B— General  Requirefnents  for 
Exeniptions 

S  503.4  Purpose  and  scope. 

This  subpart  establishes  the  general 
requirements  necessary  to  qualify  for 
either  a  temporary  or  permanent 
exemption  under  this  part  euid  sets  out 
the  methodology  for  calculating  the  cost 
of  using  an  alternate  fuel  and  the  cost  of 
using  imported  petroleum. 

§  503.5  Contents  of  petition. 

Before  ERA  will  accept  a  petition  for 
either  a  temporary  or  permanent 
exemption  imder  this  part,  the  petition 
must  include  all  of  the  evidence  and 
information  required  in  this  part  and 
Part  501  of  this  chapter. 

§  503.6  Cost  calculatione  for  new 
powerplants  and  installations. 

(a)  General.  (1)  This  calculation 
compares  the  cost  of  using  alternate  fuel 
to  the  cost  of  using  imported  petroleum. 
It  must  be  performed  for  each  alternate 
fuel  and/or  alternate  site  that  the 
petitioner  is  required  to  examine. 

(2)  The  cost  of  using  an  alternate  fuel 
as  a  primary  energy  source  will  be 
deemed  to  substantially  exceed  the  cost 
of  using  imported  petroleum  if  the 
difference  between  the  cost  of  using 
alternate  fuel  and  the  cost  of  using 
imported  oil  is  greater  than  zero. 

(3)  There  are  two  comparative  cost 
calculations — a  general  cost  test  and  a 
special  cost  test.  Both  take  into 
consideration  cash  outlays  for  capital 
investments,  annual  expenses,  and  the 
effect  of  depreciation  and  taxes  on  cash 
flow.  To  demonstrate  eligibility  for  a 
permanent  exemption,  a  petitioner  must 
use  the  procedures  specified  in  the 
general  cost  test  (paragraph  (b)  of  this 
section).  To  demonstrate  eligibility  for  a 
temporary  exemption,  the  petitioner 
may  apply  the  procedures  specified  in 
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either  the  general  cost  test  or  the  special 
cost  test  (paragraph  (c)  of  this  section). 

(b)  Cost  calculation— general  cost 
test.  (1)  A  petitioner  may  be  eligible  for 
a  permanent  exemption  if  he  can 
demonstrate  that  the  cost  of  using  an 
alternate  fuel  from  the  first  year  of 
operation  substantially  exceeds  the  cost 
of  using  imported  petroleum.  Unless  the 
best  practicable  cost  estimates  as 
prescribed  below  will  not  materially 
change  during  the  Hrst  ten  years  of 
operation  of  the  unit  (given  the  best 
information  available  at  the  time  the 
petition  is  Hied),  the  petitioner  must  also 
demonstrate  that  the  cost  of  using  an 
alternate  fuel  beginning  at  any  time 
within  the  first  ten  years  of  operation 
and  using  imported  petroleum  or  natural 
gas  until  such  time  [i.e.,  delayed  use  of 
alternate  fuel)  would  substantially 
exceed  the  cost  of  using  only  imported 
petroleum. 


(2)  The  petitioner  would  only  be 
eligible  for  a  temporary  exemption  if  the 
computed  costs  of  delayed  alternate  fuel 
use.  commencing  at  the  start  of  the 
second  through  eleventh  years  of 
operation,  do  not  always  substantially 
exceed  the  cost  of  using  only  imported 
petroleum.  The  length  of  the  temporary 
exemption  would  be  the  minimum 
period  from  the  start  of  operation  in 
which  the  cost  of  using  alternate  fuel 
substantially  exceeds  the  cost  of  using 
imported  petroleum. 

(3)  To  conduct  the  general  cost  test, 
calculate  the  difference  PELTA) 
between  the  cost  of  using  an  alternate 
fuel  (COST( ALTERNATE))  and  the  cost 
of  using  imported  petroleum 
(COST(OIL))  using  Equations  1  through 
3  below  and  the  comparison  procedures 
in  paragraph  (b)(5)  of  this  section. 


EO  1  DELTA  •  COST  (ALTERNATE)  -  COST  (OIL) 

Where  COST (ALTERNATE)  and  OST(OIL)  are  determined  byi 


EQ  2 


COST  -  1 


N 

i-1 


(OMj^-fFLi)(l-ti) 

(1+k)^ 


and  I  (capital  investment)  ist 


EQ  3  I 


N 


I^-ITC^-Sj-t j ( DPR^ ) 

(1+K)^ 


(4)  The  terms  in  Equations  2  and  3  are 
defined  as  follows: 

i= Year,  i  is  a  specified  year  either  before 
year  0  or  after  year  0.  Year  0  is  the  year 
before  the  unit  becomes  operational.  For 
example,  in  the  third  year  before  the  unit 
becomes  operational,  i  would  equal  —2, 
and  in  the  third  year  following 
commencement  of  operations  of  the  unit, 
i  would  equal  +3.  Years  are  represented 
by  52  week  periods  prior  to  or  following 
the  date  on  which  the  unit  becomes 
operational.  Outlays  before  the  unit 
becomes  operational  are  future  valued  to 
the  year  before  the  unit  becomes 
operational  (year  0),  and  outlays  after 
the  unit  becomes  operaGonal  are  present 
valued  to  the  year  before  die  unit 
becomes  operational.  Year  0  must  be  the 
same  for  the  units  being  compared. 
g=The  number  of  years  prior  to  the  year 
before  the  unit  becomes  operational 


(year  0)  that  (1)  a  cash  outlay  is  first 
made  for  capital  mvestments,  or  (2)  an 
investment  tax  credit  is  first  used — 
whichever  occurs  first. 

N=The  useful  life  of  the  unit  (see  paragraph 
(d)(5]  of  this  section). 

Ii= Yearly  cash  ouUay  (in  dollars)  fitim  the 
year  ouUays  first  occur  to  the  last  year  of 
the  imit’s  useful  life  for  capital 
investments.  (See  paragraph  (d)(2)  of  this 
section  for  the  items  that  must  be 
included.) 

OMi= Annual  cash  outlay  in  year  i  (in 
dollars)  for  all  operations  and 
maintenance  expenses  except  fuel  (/.e., 
all  non-capital  and  non-fuel  cash  outlays 
caused  by  putting  the  capital  investments 
(I)  into  service).  This  may  include  labor, 
materials,  insurance,  taxes  (except 
income  taxes),  etc.  (See  paragraph  (d)(3) 
of  this  section.) 

S|= Salvage  value  of  capital  investment  (in 
dollars)  in  year  i. 


FLt=Annual  cash  outlay  for  delivered  fuel 
expenses  (in  dollars)  in  year  L  (See 
paragraph  (d)(3)  of  this  section  for  FI4 
calculation  instructions  and  Appendix  0 
of  these  regulations  for  the  prm^ures  to 
determine  fuel  price.) 

k=The  discount  rate  expressed  as  a  fraction 
(see  paragraph  (d)(4)  of  this  section). 
FTCisFederal  investment  tax  credit  used  in 
year  i  resulting  finm  capital  investments 
(see  paragraph  (d)(B)  of  this  section). 
DPR|= Depreciation  in  year  i  resulting  from 
capit^  investments  (see  paragraph  (d)(6) 
of  this  section). 

ti=Marginal  income  tax  rate  in  year  i  (see 
paragraph  (d)(6)  of  this  section). 
lX|=Inflation  index  value  for  year  i  (see 
Table  D-l  in  /^pendix  II). 

IXe=Inflation  index  value  for  the  year  e.  the 
year  before  the  asset  is  placed  in  service. 

(5)  The  step-by-step  procedure  that 
follows  shows  the  comparison  that  the 
petitioner  must  make. 

(i)  Compute  the  cost  of  using  an 
alternate  fuel  (COST(ALTERNATE)) 
unit  throughout  the  useful  life  of  the  unit 
using  Equations  2  and  3. 

(ii)  Compute  the  cost  of  using  oil  or 
natural  gas  (COST(OIL))  throughout  the 
useful  life  of  the  unit  using  Equations  2 
and  3. 

(iii)  Using  Equation  1.  compute  the 
difference  (DELTA)  between 
COST(ALTERNATE)  and  COST(OIL).  If 
the  difference  (DELTA)  is  less  than  or 
equal  to  zero,  a  petitioner  is  not  eligible 
for  a  permanent  or  temporary  exemption 
using  the  general  cost  test  and  need  not 
complete  the  remainder  of  the  general 
cost  test  calculation.  However,  he  still 
may  be  eligible  for  a  temporary 
exemption  using  the  special  cost  test 
(paragraph  (c)  of  this  section).  If  the 
difference  (D^TA)  is  greater  than  zero 
and  if  the  best  practicable  cost 
estimates  will  not  materially  change 
during  the  first  ten  years  of  operation 
(given  the  best  information  available  at 
the  time  the  petition  is  filed),  the 
petitioner  has  completed  the  test  and  is 
eligible  for  a  permanent  exemption. 
However,  if  the  best  practicable  cost 
estimate  will  materially  change  during 
the  first  ten  years,  the  petitioner  must 
complete  the  remainder  of  the  general 
cost  test — the  delayed  use  calculations 
which  follow. 

(iv)  Recompute  COST(ALTERNATE) 
with  Equations  2  and  3,  assuming  that 
an  alternate  fuel  is  not  used  as  the 
primary  energy  source  until  the  start  of 
the  second  year  of  operation  and  that 
imported  petroleum  or  natmal  gas  is 
used  for  the  first  year  of  operation.  All 
cash  outlays  should  reflect  postponed 
use  of  alternate  fuel. 

(v)  Successively  recompute 
COST(ALTERNATE)  with  Equations  2 
and  3,  assuming  that  the  alternate  fuel 


1. 
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use  is  postponed  until  the  start  of  the 
third  year,  fourth  year,  and  so  on, 
through  the  beginning  of  the  eleventh 
year  of  operation  (with  imported 
petroleum  or  natural  gas  used  in  the 
years  preceding  alternate  fuel  use). 

(vi)  Compute  the  difference  (DELTA) 
between  each  of  the  ten 
COST(ALTERNATE)s  calculated  in 
paragraph  (b)(5)  (iv)  and  (v)  of  this 
section  and  the  COST(OIL)  calculated  in 
paragraph  (b)(5)(ii)  of  this  section. 

(vii)  If  all  the  DELTAs  computed  in 
paragraph  (b)(5)  (iii)  and  (vi)  of  this 
section  are  greater  than  zero,  the 
petitioner  is  eligible  for  a  permanent 
exemption.  If  one  or  more  of  the 
DELTAS  is  less  than  or  equal  to  zero,  he 
is  eligible  for  a  temporary  exemption  for 
the  period  beginning  at  the  start  of  the 
first  year  of  operation  and  terminating 
at  the  beginning  of  the  first  year  in 
which  a  DELTA  is  zero  or  less. 

(c)  Cost  calculations — special  cost 
test.  (1)  A  petitioner  may  be  eligible  for 


a  temporary  exemption  if  he 
demonstrates  that  the  cost  of  using  an 
alternate  fuel  will  substantially  exceed 
the  cost  of  using  imported  petroleum  or 
(natural  gas)  over  the  period  of  the 
proposed  exemption.  Tlie  period  of  the 
proposed  temporary  exemption  may  not 
exceed  ten  years. 

The  petitioner  must  demonstrate  that 
the  cost  of  using  an  alternate  fuel 
substantially  exceeds  the  cost  of  using 
imported  petroleum  for  the  first  year  of 
operation,  the  first  two  years  of 
operation,  and  so  forth,  through  the 
period  of  the  proposed  exemption.  ERA 
will  limit  the  duration  of  a  temporary 
exemption  to  the  shortest  time  possible. 

(2)  To  conduct  the  test,  calculate  the 
difference  (DELTA)  between  the  cost  of 
using  an  alternate  fuel 
(COST(ALTERNATE))  and  the  cost  of 
using  imported  petroleum  (COST(OIL)) 
using  Equations  4  and  5  below.  Equation 
3  (paragraph  (b)(3)  of  this  section),  and 
the  comparison  procedures  in  paragraph 
(c)(4)  of  this  section. 
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Capital  investment  (I)  is  calculated 
with  Equation  3  (paragraph  (b)(3)  of  this 
section). 

(3)  The  terms  in  Equation  5  are  the 
same  as  those  in  Equation  2  with  the 
addition  of  P,  the  length  of  the  proposed 
temporary  exemption  in  years.  (See 
paragraph  (b)(4)  of  this  section  for  other 
terms.) 

(4)  The  step-by-step  procedure  that 
follows  shows  the  comparisons  which 
must  be  made. 

(i)  Using  Equation  5,  compute  the  cost 
of  using  an  alternate  fuel 
(COST(ALTERNATE))  assuming  the 
length  of  the  proposed  exemption  is  one 
year. 

(ii)  Likewise,  compute  the  cost  of 
using  imported  petroleum  or  natural  gas 
(COST(OIL))  assumii^  the  length  of  &e 
proposed  exemption  is  one  year. 

(iii)  Compute  the  difference  (DELTA) 
between  COST(ALTERNATE)  and 
COST(OIL)  using  Equation  4. 

(iv)  Repeat  the  calculations  made  in 
(i),  (ii),  and  (iii)  above,  assuming  the 


length  of  the  proposed  exemption  is  two 
years,  three  years,  four  years,  and  so  on, 
up  through  the  period  of  the  proposed 
exemption. 

(v)  A  petitioner  is  eligible  for  a 
temporary  exemption  for  the  period 
beginning  at  the  start  of  the  first  year  of 
operation  and  terminating  at  the 
beginning  of  the  first  year  in  which  a 
DELTA  is  zero  or  less. 

(d)  Information  on  parameters  used  in 
the  calculations.  (1)  All  estimated 
expenditures,  except  fuel,  shall  be 
expressed  in  real  terms  (unadjusted  for 
inflation)  by  using  the  prices  in  effect  at 
the  time  the  petition  is  submitted. 
Instructions  for  fuel  price  calculations 
are  contained  in  Appendix  II. 

(2)  Capital  investment  yearly  cash 
outlays  (Ii)  must  include  all  items  that 
are  capital  investments  for  Federal 
income  tax  purposes.  All  purchased 
equipment  that  has  a  useful  life  greater 
than  one  year,  capitalized  engineering 
costs,  land,  construction,  environmental 
offsets,  fuel  inventory,  transmission 


facilities,  piping,  etc.,  that  are  necessary 
for  the  operation  of  the  unit  must  be 
included.  However,  an  item  must  only 
be  included  if  a  cash  outlay  is  required 
after  the  decision  has  been  made  to 
build  the  unit;  sunk  costs  must  not  be 
included  [e.g.,  if  the  firm  owns  the  land, 
its  purchase  price  may  not  be  included). 

Note. — ^The  guidelines  for  the  fuel 
inventory  for  powerplants  not  using  natural 
gas  shall  be:  (a)  All  powerplants  with  only 
steam  driven  turbines — 78  days,  (b)  all 
powerplants  with  only  combustion  turbines — 
142  days,  (c)  ail  powerplants  with  combined 
cycles — ^both  steam  driven  turbines  and 
combustion  turbines — 142  days.  The 
guidelines  for  the  fuel  inventory  for 
installations  not  using  natural  gas  shall  be 
the  greater  of:  (1)  21  days  fuel  supply,  or  (2) 
sufficient  fuel  to  fill  sixty  (60)  percent  of  the 
storage  volume.  The  guidelines  for  the  fuel 
inventory  for  all  facilities  using  natural  gas 
shall  be  zero  unless  the  gas  supply  is 
interruptible  in  which  case  an  appropriate 
inventory  of  back-up  fuel  must  be  included. 
Other  inventory  levels  may  be  used  if  they 
are  more  appropriate  than  these  guidelines; 
however,  the  source  or  derivation  of  these 
levels  must  be  discussed  in  the  evidential 
summary. 

(3)(i)  The  annual  cash  outlays  for 
operations  and  maintenance  expense 
(OMi)  and  fuel  expense  (FLi)  for  a 
powerplant  may  be  computed  by  one  of 
the  following  three  methods;  however, 
the  one  chosen  must  be  consistently 
applied  throughout  the  analysis. 

(A)  Assume  the  energy  produced  by 
the  powerplant  equals  seventy  (70) 
percent  of  design  capacity  times  8760 
hours  for  each  year  during  the  life  of  the 
powerplant,  and  compute  cash  outlays 
for  operations,  maintenance,  and  fuel 
expenses  for  the  powerplant. 

(B)  Economically  dispatch  the  new 
powerplant.  The  cash  outlays  for 
operations,  maintenance,  and  fuel 
expenses  of  all  powerplants  being 
dispatched  (where  oil  and  natural  gas 
are  priced  according  to  the  procedures 
of  Appendix  II)  are  the  corresponding 
expenses  for  the  purpose  of  the  cost 
calculation.  The  dispatch  analysis  area 
must  be  that  area  with  which  the  firm 
currently  dispatches,  anticipates 
dispatching,  and  will  be  interconnected. 
It  must  also  include  all  anticipated 
exchanges  of  energy  with  other  utilities 
or  powerpools.  The  outlays  for 
operations,  maintenance,  and  fuel  may 
also  be  estimated  using  a  methodology 
that  incorporates  the  benefits  of 
economically  dispatching  units  and 
provides  consistent  treatment  in  the 
alternate  fuel  and  oil  or  natural  gas 
cases  being  compared. 
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(C)  Use  a  dispatch  analysis  to  project 
the  energy  produced  by  the  powerplant 
for  a  representative  (not  atypical)  year 
of  operation  when  consuming  an 
alternate  fuel.  Compute  the  cash  outlays 
for  operations,  maintenance,  and  fuel 
expenses  for  the  powerplant  based  upon 
the  level  of  energy  production  estimated 
for  the  representative  year.  The  dispatch 
analysis  and  fuel  expenses  for  the  cost 
calculation  must  include  oil  and  natural 
gas  priced  according  to  the  procedures 
of  Appendix  II. 

(ii)  When  computing  the  annual  cash 
outlays  for  operations  and  maintenance 
expense  (OMi)  and  fuel  expense  (FLi)  for 
an  installation,  specify  the  firing  rates 
and  the  length  of  time  each  firing  rate 
will  be  maintaned. 

(4)  The  discount  rate  (k)  for  analyses 
of  powerplants  is  2.9%  or  that  which  is 
computed  as  specified  in  Appendix  L 
The  discount  rate  (k)  for  analyses  of 
installations  is  7.7%  or  that  which  is 
computed  as  specifled  in  Appendix  L 
The  inflation  index  (IX]  is  shown  in 
Table  II-l  of  Appendix  II.  ERA  will 
modify  these  specified  rates  from  time 
to  time  as  required  by  changed 
conditions  after  public  notice  and  an 
opportunity  to  comment.  However,  die 
relevant  set  of  specified  rates  for  a 
specific  petition  for  exemption  will  be 
the  set  in  effect  at  the  time  the  petition 
is  submitted  or  the  set  in  effect  at  the 
time  a  decision  is  rendered,  whichever 
set  is  more  favorable  to  the  petitioner. 

(5}(i]  The  guidelines  for  the  useful  life 
(N)  of  all  powerplants  except  nuclear 
will  be  thirty-five  (35)  years.  The 
guidelines  for  the  useful  life  of  a  nuclear 
powerplant  will  be  forty  (40)  years.  The 
guidelines  for  the  useful  life  of  major 
fuel  burning  installations  will  be  forty 
(40)  years.  Other  useful  line  projections 
may  be  used  if  they  are  more 
appropriate  than  these  guidelines; 
however,  the  source  or  derivation  of 
these  projections  must  be  contained  in 
the  evidential  summary.  The  summary 
should  include  a  discussion  of 
engineering,  economic  historical  or  other 
evidence. 

(ii)  If  the  units  being  compared  have 
different  useful  lives,  the  petitioner  will 
have  to  modify  his  calculation  so  that 
the  two  cash  flows  being  compared  have 
the  length  of  the  shorter  useful  life.  To 
do  this,  (A)  use  the  shorter  of  the  two 
useful  lives  in  Equations  2  and  5  for  both 
units,  and  (B)  multiply  capital 
investment  (I)  of  the  unit  with  the  longer 
life  (computed  with  Equation  3)  by  the 
following  adjustment  factor  (A): 


o 


Z  (l+k)-* 


where: 

R=The  useful  life  of  the  facility  with  the 
longer  life. 

Q=The  useful  life  of  the  facility  with  the 
shorter  life. 

k=The  discount  rate  (see  paragraph  (d)(4) 
above). 

(6)  All  Federal  investment  tax  credits 
(ITCi)  and  depreciation  (PRi)  values  are 
those  used  for  Federal  income  tax 
purposes  and  must  be  applied 
consistently  throughout  the  analysis  and 
in  a  manner  consistent  with  the  Federal 
tax  laws.  All  investment  tax  credits 
allowed  under  Federal  tax  law  must  be 
reflected  in  the  computations.  The 
petitioner  must  use  the  method  of 
depreciation  which  results  in  the 
greatest  present  value  of  the  cash  flow 
due  to  the  tax  and  depreciation  effect. 
The  marginal  income  tax  rate  (td  is  the 
firm’s  anticipated  marginal  Federal 
income  tax  rate  in  year  i.  The  relevant 
investment  tax  credits,  depreciation 
methodology,  and  marginal  Federal 
income  tax  rates  for  a  specific 
exemption  petition  will  be  those 
prescribed  by  Federal  law  in  effect  (or 
those  tax  parameters  which  are  known 
with  certainty  will  be  in  effect)  at  the 
time  a  decision  is  rendered.  (However,  if 
an  investment  tax  credit  expires  in  a 
certain  year  under  the  law  which  is  in 
effect  at  the  time  the  petition  is 
submitted,  the  petitioner  must  assume 
that  it  will  in  fact  expire  in  that  year.) 

(7)  If  powerplants  are  being  compared, 
the  design  capacities  or  the  maximum 
sustained  energy  per  unit  of  time  that 
could  be  produced  must  be  the  same.  If 
installations  are  being  compared,  the 
maximum  sustained  energy  per  unit  of 
time  that  could  be  produced  must  be  the 
same. 

(8)  All  estimated  cash  outlays  must  be 
computed  in  accordance  with  generally 
accepted  accounting  principles 
consistently  applied. 

(9)  The  scope  of  the  estimates  of 
relevant  costs  (as  discussed  above]  of 
units  being  compared  must  be  the  same. 

(10)  All  allowances  for  uncertainty 
and  risk  in  the  cost  estimates  must  be 
explicit. 

(11)  All  cash  outlays  must  be  net  of 
any  government  subsidies  or  grants. 

(e)  Evidence  in  support  of  the  cost 
calculation.  Petitioners  for  an  exemption 
which  requires  the  use  of  the  cost 


calculation  shall  certify  that  the  cost  of 
using  alternate  fuel  substantially 
exceeds  the  cost  of  using  oil  as  primary 
energy  source  as  calculated  in  this 
section.  A  brief  summary  of  the 
petitioner’s  supporting  calculations  and 
estimates  shall  be  submitted  with  the 
certification.  The  summary  should 
include  the  following: 

(1)  Cash  outlays.  Investment  tax 
credits,  depreciation  methodologies,  and 
anticipated  salvage  for  capital 
investments  including  a  description  of 
all  major  construction  and  equipment; 

(2)  Annual  cash  outlays  for  operations 
and  maintenance  expenses  including  the 
formulas  used  to  compute  them;  and 

(3)  Annual  cash  outlays  for  delivered 
fuel  expenses  including  the  formulas 
used  to  compute  them. 

i  503.7  State  approval— general 
requirement  for  new  powerplants. 

(a)  Where  approvals  by  the 
appropriate  State  regulatory  authority 
are  required  prior  to  the  construction  or 
use  of  a  new  powerplant,  a  petition  for 
an  exemption  for  consideration  by  ERA 
may  be  submitted  to  ERA  prior  to 
obtaining  such  approvals  fiom  the  State 
regulatory  authority. 

(b)  An  exemption  granted  for  a 
powerplant  shall  npt  become  effective 
until  an  adequate  demonstration  has 
been  made  to  ERA  that  all  applicable 
approvals  required  by  the  State 
re^atory  authorities  have  been 
obtained. 

§  503.8  No  altemate  power  supply- 
general  requirement  for  certain  exemptions 
for  new  powerplants. 

(a)  Application.  To  qualify  for  an 
exemption,  except  in  the  case  of  an 
exemption  for  peakload  powerplants,  or 
an  exemption  for  cogeneration  units, 
section  213(c)  of  the  Act  requires  a 
demonstration  that  despite  reasonable 
good  faith  efforts,  there  is  no  alternative 
supply  of  electric  power  available 
within  a  reasonable  distance  at  a 
reasonable  cost  without  impairing  short- 
run  or  long-run  reliability  of  service.  If  a 
petitioner  is  unable  to  demonstrate  that 
there  is  no  altemate  supply  during  the 
first  year  of  operation,  01A  will 
conclude  that  the  absence  of  the 
proposed  powerplant  will  not  impair 
short-term  reliability  of  service,  and  as  a 
result  will  not  grant  the  exemption.  Such 
action  would  not  impair  long-term 
reliability  of  service,  since  a  petition 
may  be  submitted  for  a  powerplant  that 
would  begin  operation  in  a  subsequent 
year. 

(b)  Criteria.  To  meet  the 
demonstration  required  under  paragraph 
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(a)  of  this  section,  a  petitioner  must 
certify  that: 

(1)  A  diligent  effort  has  been  made  to 
purchase  firm  power  for  the  first  year  of 
operation  to  cover  all  or  part  of  the 
projected  shortfall  at  a  cost  that  is  less 
than  ten  (10)  percent  above  the 
annualized  cost  of  generating  power 
fi'om  the  proposed  plant  (including  the 
capital,  operation  and  maintenance 
expenses,  and  fuel  at  imported 
petroleum  prices);  and 

(2) (i)  Despite  these  efforts,  the  reserve 
margin  in  the  petitioner’s  electric  region, 
normal  dispatch  area,  or  service  area,  in 
the  absence  of  the  proposed  plant, 
would  fall  below  twenty  (20)  percent 
during  the  first  year  of  proposed 
operation;  or 

(ii)  Despite  these  efforts,  the  reserve 
margin  will  be  greater  than  twenty  (20) 
percent  but  reliability  of  service  would 
be  impaired.  In  such  case,  the 
certification  must  be  related  to  factors 
not  included  in  the  calculation  of 
reserve  margin,  such  as  transmission 
constraints. 

(c)  Evidence.  The  petition  must 
indude  the  following  evidence  in  order 
to  make  the  demonstration  required  by 
this  section: 

(1)  Ddy  executed  certification 
required  under  paragraph  (b)  of  this 
section;  and 

(2)  Exhibits  containing  the  basis  for 
the  certification  submitted  under  this 
section  (including  those  factual  and 
analytical  materials  deemed  by  the 
petitioner  to  be  sufficient  to  support  its 
certification  to  this  general 
requirement). 

(d)  FERC  consultation.  ERA  will 
forward  a  copy  of  any  petition  for  which 
a  showing  is  required  under  this  section 
to  FERC  promptly  after  it  is  filed  with 
ERA,  and  ERA  will  consult  with  FERC 
before  making  the  no  alternate  supply  of 
power  finding. 

§  503.9  Use  of  mixtures—general 
requirement  for  certain  permanent 
exemptions. 

(a)  Criteria.  To  qualify  for  a 
permanent  exemption,  except  in  the 
case  of  an  exemption  for  peakload  . 
powerplant  or  fuel  mixtures.  Section 
213(a)(1)  of  the  Act  requires  a 
demonstration  that  the  use  of  a  mixtme 
of  natural  gas  and  petroleum  and  an 
alternate  fuel,  for  which  an  exemption 
under  10  CFE  503.38  (Fuel  mixtures) 
would  be  available,  would  not  be 
economically  or  technically  feasible. 

(b)  Evidence.  The  petition  must 
include  the  following  evidence  in  order 
to  make  the  demonstration  required  by 
this  section: 


(1)  Duly  executed  certifications  to  the 
criteria  set  forth  in  paragraph  (a)  of  this 
section;  and 

(2)  Exhibits  containing  the  basis  for 
the  certifications  submitted  under  this 
section  (including  those  factual  and 
analytical  materials  deemed  by  the 
petitioner  to  be  sufhcient  to  support  its 
certifications  to  this  general 
requirement.) 

Note. — It  meeting  this  general  requirement, 
ERA  will  require  a  petitioner  to  examine  only 
mixtures  of  oil  and  coal  and  natural  gas  and 
coal,  or,  where  petitioner  wishes  to  examine 
an  additional  or  substitute  mixture,  such 
other  alternate  fuels  as  ERA  and  the 
petitioner  agree  are  reasonable  to  petitioner's 
circumstances. 

§  503.10  Use  of  fluidized  bed  combustion 
not  feasible— general  requirement  for 
permanent  exemptions. 

(a)  ERA  finding.  Except  in  the  case  of 
an  exemption  for  peakload  powerplants 
or  fuel  mixtures.  ERA  may  deny 
permanent  exemptions  authorized  under 
Section  212  of  the  Act  if  ERA  finds  on  a 
site-specific  or  generic  basis  that  use  of 
a  method  of  fluidized  bed  combustion  of 
an  alternate  fuel  is  economically  and 
technically  feasible. 

(b)  Demonstration.  If  ERA  has  made 
such  a  finding,  ERA  will  deny  a 
petitioner’s  request  for  exemption  unless 
the  petitioner  demonstrated  that  the  use 
of  a  method  of  fluidized  bed  combustion 
is  not  economically  or  technically 
feasible.  The  petition  or  any  supplement 
thereto  required  by  ERA  must  include 
the  following  evidence: 

(1)  If  use  of  a  method  of  fluidized  bed 
combustion  were  to  be  required, 
evidence  that  the  petitioner  would  be 
eligible  for  a  permanent  exemption  for 
lai^  of  alternate  fuel  supply,  site 
limitations,  environmental  requirements, 
lack  of  adequate  capital,  or  state  or 
local  requirements;  or 

(2)  Use  of  a  method  of  fluidized  bed 
combustion  is  not  technically  or 
economically  feasible  due  to  design  or 
special  circumstances. 

§  503.1 1  AKemative  sites— general 
requirement  for  permanent  exemptions  for 
new  powerplants. 

(a)  Criteria.  In  the  case  of  a 
powerplant,  to  qualify  for  a  permanent 
exemption  for  lack  of  alternate  fuel 
supply,  site  limitations,  environmental 
requirements,  or  inadequate  capital, 
section  212(a)  of  the  Act  requires  a 
demonstration  that  one  of  these 
exemptions  would  be  available  at  any 
reasonable  alternative  site  for  the 
facility. 

(b)  Evidence.  The  petition  must 
include  the  fcdlowing  evidence  in  order 
to  make  the  demonstration  required  by 
this  section: 


(1)  Duly  executed  certifications  to  the 
criteria  set  forth  in  paragraph  (a)  of  this 
section;  and 

(2)  Exhibits  containing  the  basis  for 
the  certifications  submitted  under  this 
section  (including  those  factual  and 
analytical  materials  deemed  by  the 
petitioner  to  be  sufficient  to  support  its 
certifications  to  this  general 
requirement). 

§  503.12  Terms  and  conditions; 
compiiance  plans. 

(a)  Terms  and  conditions  generally.  A 
petitioner  must  comply  with  any  terms 
and  conditions  imposed  upon  the  grant 
of  an  exemption  petition.  ERA  will  limit 
any  such  terms  and  conditions  to  the 
unit(s)  which  is  the  subject  of  the 
petition. 

(b)  Compliance  plans  for  temporary 
exemptions.  (1)  Any  compliance  plan 
required  to  accompany  a  petition  for  a 
temporary  exemption  shall  include  the 
following: 

(1)  A  detailed  schedule  of  progressive 
events  and  the  dates  upon  which  the 
events  are  to  take  place,  indicating  how 
compliance  with  the  applicable 
prohibitions  of  the  Act  will  occur; 

(ii)  Evidence  of  binding  contracts  for 
fuel,  or  for  facilities  for  the  production  of 
fuel,  which  are  required  for  compliance 
with  the  applicable  prohibitions  of  the 
Act; 

(iii)  A  schedule  indicating  how  any 
necessary  permits  and  approvals 
required  to  bum  an  alternate  fuel  will  be 
obtained;  and 

(iv)  Any  other  documentary  evidence 
which  indicates  an  ability  to  comply 
with  the  applicable  prohibitions  of  the 
Act. 

(2)  Any  exemption  for  which  a 
compliance  plan  is  required  shall  not  be 
effective  until  the  compliance  plan  is 
approved  by  DOE. 

(3)  If  the  petition  is  granted,  an 
updated,  duly  executed  plan  must  be 
submitted  to  ERA  within  one  (1)  month 
of  an  alteration  of  any  milestone  in  the 
compliance  plan,  together  with  the 
reasons  for  the  alteration  and  its  impact 
upon  the  scheduling  of  all  other 
milestones  in  the  plan. 

§  503.13  Environmental  impact  analysis. 

In  order  to  enable  ERA  to”  comply  with 
NEPA,  a  petitioner  must  include  the 
information  indicated  in  this  section  if  a 
permanent  exemption  is  requested. 
Material  which  has  been  prepared 
pursuant  to  any  Federal,  State  or  local 
requirement  for  environmental 
information  for  this  unit  or  site  may  be 
incorporated  by  reference  and  appended 
to  the  petition.  Guidelines  issued  by 
ERA  for  environmental  reports  should 
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be  used  In  preparing  this  analysis  (44  FR 
63740,  November  5, 1979).  Thc^ 
guidelines,  which  are  also  available  in 
the  ERA  public  document  room,  have 
been  designed  to  insure  that 
environmental  reports  follow  die  format 
prescribed  by  Council  on  Environmental 
Quality  final  regulations  implementing 
NEPA.  The  guidelines  are  subject  to 
discussion  at  a  prepetition  conference 
and  to  modification  according  to  the 
facts  of  a  particular  case. 

(a)  Except  as  provided  in  paragraph 

(b)  of  this  section,  all  petitions  for 
permanent  exemptions  must  contain  the 
following  information: 

(1)  A  description  of  the  facility, 
including  the  site  location,  and 
surroundings  (and,  in  the  case  of  new 
powerplants,  alternative  sitejs]),  the 
facility’s  current  proposed  operations, 
its  fuel  capability,  and  its  pollution 
abatement  systems  and  equipment 
(including  those  systems  and  equipment 
necessary  for  all  ^el  scenarios 
consider^); 

(2)  A  description  of  the  existing 
environment,  including  air,  water,  and 
land  resources: 

(3)  Direct  and  indirect  environmental 
impacts  of  the  proposed  action  including 
impacts  of  alternative  fuel  scenarios, 
and  no  build  alternatives. 

(4)  Regulatory  requirements  governing 
the  facility,  including  a  description  of 
Federal.  State  and  local  requirements 
for  air.  water,  noise  and  solid  waste 
disposal  which  must  be  met  for  each 
fuel  considered. 

(b)  For  exemptions  for  lack  of 
alternate  fuel  supply  where  use  of  an 
MFBI  will  not  exceed  600  hours  per  year, 
fuel  mixtures  where  an  MFBI  will  bum 
less  than  25  percent  oil  or  natural  gas, 
peakload  powerplants,  emergency 
purposes,  and  scheduled  equipment 
outages  where  an  MFBI  will  be  operated 
less  than  28  days  per  year,  the 
information  enumerated  below  is  to  be 
submitted  in  lieu  of  the  information 
required  by  paragraph  (a)  of  this  section. 
However,  submission  of  the  following 
information  merely  establishes  a 
rebuttable  presumption  that  the  grant  or 
denial  of  the  exemption  would  have  no 
significant  environmental  impact.  ERA 
may.  in  individual  cases,  during  the 
course  of  the  administrative  proceeding, 
determine  that  additional  environmental 
information  is  required.  In  such  cases, 
the  petitioner  will  be  required  to  submit 
the  information  described  in  paragraph 
(a)  of  this  section. 

(1)  A  certification  that  the  petitioner 
will,  prior  to  operating  the  unit  under  the 
exemption,  secure  all  applicable 
environmental  permits  and  approvals 
pursuant  to,  but  not  limited  to,  the 
following;  Clean  Air  Act,  Rivers  and 


Harbors  Act.  Coastal  Stone  Management 
Act.  Safe  Drinking  Water  Act  Resource 
Conservation  and  Recovery  Act;  and 

(2)  Information  required  by  the 
following  environmental  checklist  must 
be  provided  and  certified  as  accurate: 

Environmental  Checklist  for  FUA 
Certification  Exemptions  Instructions 
All  questions  are  to  be  answered  by 
placing  a  check  in  the  amxopriate  box.  N/A 
represents  (not  applicable).  Although  it  is  not 
required,  the  petitioner  may  elaborate  on  any 
question  in  writing  on  a  separate  sheet  of 
paper. 


Yea 

No 

N/A 

(1)  Is  your  facility  tocaWi)  kl,  or 
will  it  affect  a  twedand  fpny- 
lection  of  Wetlands  ExeeuWe 
Onfer  Na  11990tr. 

(2)  la  your  facSIy  tocaMd  in.  or 
will  H  affect,  a  too  year  flood¬ 
plain  (Floodplain  Manage¬ 
ment  Execjtiva  Order  Na 
iionn^ 

13)  WW  your  facSIy  affect  a 
designated  wM.  aoento,  or 
recreation  river  (WM  and 

(4)(A)  Is  your  iacilily  localed 
within  a  county  In  which  criti¬ 
cal  habitat  for  Ihroeamod  or 
endangered  apecna  are 
known  to  exist  (Endangered 

Sparias  Art)? 

UKB)  Has  a  quaMed  biologist 
determined  ttiM  your  facility 
will  not  affect  any  species  on 
ihe  Threatened  and  Endaiv 

(S)  Is  your  faclity  located  oa  or 
win  il  affect  land  that  has 
been  classified  as  arime  or 
unique  farmland  or  rangeland 
by  the  U.S  Department  of 

1 

(6)  Is  your  facility  localed  on,  or 
wW  it  affect,  historical  archae¬ 
ological;  or  cuKural  leeourcea 
that  have  been  deoignasod 
pursuant  to  the  National  His- 

§  503.14  Fuels  search. 

Prior  to  submitting  a  petition  for  a 
permanent  exemption  for  lack  of 
alternate  fuel  suf^ly,  site  limitations, 
inadequate  capiU^  state  or  local 
requirements,  intermediate  load 
powerplant,  or  sdieduled  equipment 
outages  for  over  28  days,  a  petitioner 
must  perform  a  fuels  search  by 
examining  the  use  of  conventional  solid 
coal  as  a  primary  energy  source  at  the 
site  under  consideration,  and,  for 
powerplants.  at  reasonable  alternative 
sites.  Where  a  petitioner  believes  that 
its  use  of  sudi  coal  would  be  infeasible, 
however,  and  where  ERA  and  the 
petitioner  can  reach  accord,  it  may 
evaluate  use  of  a  different  alternate  fuel 
in  lieu  of  solid  coal.  A  petitioner  for 
these  exemptions  must  demonstrate  for 
any  fuel  examined  that  he  would  qualify 
for  an  exemption. 


Subpart  C— Temporary  Exemptions  for 
New  Facilitiee 

§503.20  Purpose  and  scope. 

(a)  This  subpart  implements  the 
provisions  contained  in  Section  211  of 
the  Act  with  regard  to  temporary 
exemptions  for  new  facilities. 

(b)  This  subpart  establidies  the 
criteria  and  standards  whidi  owners  or 
operators  of  new  powerplants  and 
installations  who  petition  for  a 
temporary  exemption  must  meet  to 
sustain  their  burden  of  proof  under  the 
Act. 

(c)  Ail  petitions  for  temporary 
exemptions  shall  be  submitted  in 
accordance  with  the  procedures  set  out 
in  Part  501  of  this  chapter  and  the 
applicable  requirements  of  Part  503  of 
these  regulations. 

(d)  The  duration  of  any  temporary 
exemption  granted  under  tiiis  subpart 
shall  be  measured  from  the  date  that  the 
facility  is  placed  in  service  using 
petroleum  or  natiural  gas. 

§503.21  Lack  Of  aNenwte  fuel  supply. 

(a)  Eligibility.  Section  211(aXl)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  the  unavailability  of  an  adequate 
and  reliable  supply  of  an  alternate  fuel 
at  a  cost  which  does  not  substantially 
exceed  the  cost  of  using  imported 
petroleum.  To  qualify,  a  petitioner  must 
certify  that: 

(1)  A  good  faith  effort  has  been  to 
obtain  an  adequate  and  reliable  supply 
of  an  alternate  fuel  of  the  quality 
necessary  to  conform  to  tlm  design  and 
operational  requirements  of  the  unit: 

(2)  For  the  period  of  the  proposed 
exemption,  the  cost  of  using  such 
alternate  fuel  would  substantially 
exceed  the  cost  of  using  imported 
petroleum  as  a  primary  energy  source  as 
defined  in  §  503.6  (Cost  calculation)  of 
these  regulations: 

(3)  The  petitioner  will  be  able  to 
comply  with  the  applicable  prohibitions 
of  the  Act  at  the  end  of  tiie  proposed 
exemption  period:  and 

(4)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  .'S03.8  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  tiie 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  requir^  under 
paragraph  (a)  of  this  section  (induding 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
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to  support  the  granting  of  this 
exemption); 

(3)  All  data  requii*ed  by  §  503.6  (cost 
calciilation)  of  these  regulations 
necessary  for  computing  the  cost 
calculation  formula:  and 

(4)  The  anticipated  duration  of  the 
la^  of  alternate  fuel  supply  which 
constitutes  the  basis  for  the  exemption. 

(c)  Certification  alternative  for 
installations.  If  the  MFBI  for  which  this 
exemption  is  being  requested  will  be 
operated  less  than  600  full  load  hours  on 
an  annual  basis,  the  petitioner  may 
substitute,  in  lieu  of  the  requirements  in 
paragraph  (b)  of  this  section,  a  duly 
executed  certification  that  the  unit  will 
be  operated  less  than  600  full  load  hours 
annually  during  the  period  of  the 
exemption. 

Note.— Under  this  subsection,  a  petitioner 
may  qualify  for  the  certification  alternative 
even  if  the  installation  is  operated  more  than 
eoo  hours  per  year,  so  long  as  the  installation 
does  not  bum  more  fuel  than  it  would  require 
at  full  load  for  600  hours. 

(d)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  or  renewals,  may  not  exceed 
10  years. 

S  503.22  Site  limitations. 

(a)  Eligibility.  Section  211(a)(2)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  a  site  limitation.  To  qualify  for 
such  an  exemption,  a  petitioner  must 
certify  that; 

(1)  One  or  more  specific  physical 
limitations  relevant  to  the  location  or 
operation  of  the  proposed  facility  exist 
which,  despite  diligent  good  faith  efforts, 
cannot  be  overcome  before  the  end  of 
the  proposed  exemption  period: 

(2)  The  petitioner  will  be  able  to 
comply  with  the  applicable  prohibitions 
of  the  Act  at  the  end  of  the  proposed 
exemption  period;  and 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations. 

Note. — ^Examples  of  the  types  of  site 
limitations  to  which  a  petitioner  may  certify 
in  order  to  qualify  for  this  exemption  include: 

(i)  Inaccessability  of  alternate  fuels  as 
a  result  of  a  specific  physical  limitation; 

(ii)  Unavailability  of  transportation 
facilities  for  alternate  fuels; 

(iii)  Unavailability  of  adequate  land  or 
facilities  for  handling,  using,  or  storing 
an  alternate  fuel; 

(iv)  Unavailability  of  adequate  land  or 
facilities  for  controlling  and  disposing  of 
wastes,  including  pollution  control 
equipment  or  devices  necessary  to 
assure  compliance  with  applicable 
environmental  requirements; 

(v)  Unavailability  of  adequate  and 
reliable  supply  of  water,  induding  water 


for  use  in  compliance  with  applicable 
environmental  requirements;  or 

(vi)  Other  site  Imitations  exist  which 
will  not  permit  the  location  or  operation 
of  the  proposed  unit  using  an  alternate 
fuel. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evimnce  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certimations 
required  under  paragraph  (a)  of  this 
section: 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption);  and 

(3)  The  antidpated  duration  of  the  site 
lindtation  which  constitutes  the  basis  for 
the  exemption. 

(c)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extensions  and  renewals,  may  not 
exceed  five  years. 

S  503.23  Inability  to  comply  with 
applicable  environmental  requirements. 

(a)  Eligibility.  Section  211(a)(3)  of  the 
Act  provides  for  a  temporary  exemption 
due  to  an  inability  to  comply  with 
applicable  environmental  requirements. 
To  qualify  a  petitioner  must 
demonstrate  that  despite  diligent  good 
faith  efforts: 

(1)  The  petitioner  will  be  unable,  as  of 
the  projected  date  of  commencement  of 
operation,  to  comply  with  the  applicable 
prohibitions  of  the  Act  without  violating 
applicable  Federal  or  State 
environmental  requirements;  and 

(2)  The  petitioner  will  be  able  to 
comply  with  the  applicable  prohibitions 
of  the  Act  and  with  applicable 
environmental  requirements  by  the  end 
of  the  temporary  exemption  period. 

Note.— (1)  For  purposes  of  considering  an 
exemption  under  this  section,  ERA'S  decision 
will  be  based  solely  on  an  analysis  of  the 
petitioner’s  capacity  to  physically  achieve 
applicable  environmental  requirements.  The 
petition  should  be  directed  toward  those 
conditions  or  circiunstances  which  make  it 
physically  impossible  to  comply  during  the 
temporary  exemption  period.  Ihe  cost  of 
compliance  is  not  relevant,  but  cost-related 
considerations  may  be  presented  as  part  of  a 
demonstration  submitted  under  S  503.21. 

(2)  Prior  to  submitting  an  exemption 
petition,  it  is  recommended  that  a 
meeting  be  requested  with  ERA  and 
EPA  or  the  appropriate  State  or  local 
regulatory  cigency  to  discuss  options  for 
operating  an  altematafuel  fired  facility 
in  compliance  with  applicable 
environmental  requirements. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 


following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Where  the  petitioner  has  applied 
for  a  construction  permit  from  EPA  or  an 
appropriate  State  agency  prior  to 
petitioning  for  an  exemption  under  this 
section,  a  copy  of  that  application  and 
synopsis  of  supporting  documents  filed 
with  or  subsequent  to  that  application 
must  be  submitted  to  ERA  with  the 
petition  or  at  the  time  filed  witii  the 
permitting  agency; 

(2)  To  the  extent  applicable,  a  copy  of 
the  EPA  or  State  denial  of  the 
construction  permit  application: 

(3)  To  the  extent  applicable,  a 
synopsis  of  the  administrative  record  of 
the  ^A  or  State  or  local  permit 
proceedings; 

(4)  To  the  extent  applicable,  a 
summary  of  the  technology  upon  which 
the  denial  was  based,  including  a 
performance  comparison  between  the 
proposed  technology  and  that 
technology  which  would  pro\ide  the 
maximum  possible  reduction  of 
pollution; 

(5)  An  examination  of  the 
environmental  compliance  of  the 
facility,  including  an  analysis  of  its 
ability  to  meet  applicable  standards  and 
criteria  when  using  both  the  proposed 
fuel  and  the  alternate  fuel(s)  which  - 
would  provide  the  basis  for  exemption. 
All  such  analysis  must  be  based  on 
accepted  analytical  techniques,  such  as 
air  quality  modeling,  and  reflect  current 
conditions  of  the  area  which  would  be 
affected  by  the  facility.  The  petitioner  is 
responsible  for  obtaining  the  necessary 
data  to  accurately  characterize  these 
conditions.  Environmental  compliance 
must  be  examined  in  the  context  of 
available  pollution  control  equipment 
which  would  provide  the  maidmum 
possible  reduction  of  pollution.  The 
analysis  must  contain:  (i)  Requests  for 
bids  and  other  inquiries  made  and 
responses  received  by  the  petitioner 

.  concerning  the  availability  and 
performance  of  pollution  control 
equipment;  (ii)  contracts  signed,  if  any, 
for  an  alternate  fuel  supply  and  for  the 
purchase  and  installation  of  pollution 
control  equipment;  or  (iii)  other 
comparable  evidence  such  as  technical 
studies  documenting  the  efficacy  of 
equipment  to  meet  applicable 
requirements; 

(6)  An  examination  of  any  regulatory 
options  available  to  the  petitioner  in 
seeking  to  achieve  environmental 
compliance  (such  as  offsets,  variances, 
and  State  Implementation  Plan 
revisions); 

(7)  Any  other  documentation  which 
demonstrates  an  inability  to  comply 
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with  applicable  environmental 
requirements: 

(8)  For  powerplants,  no  alternate 
power  supply  as  required  under  $  5(^.8; 

(c)  Duration.  This  temporary 
exemption,  taking  into  account  any 
extension  and  renewals,  may  not  exceed 
5  years. 

(d)  Certification  alternative.  (1)  To 
qualify  for  this  exemption,  in  lieu  of 
meeting  the  evidentiary  requirements  of 
para^aph  (b)  of  this  chapter,  a 
petitioner  may  certify  that,  for  the 
period  of  the  exemption: 

(1)  The  site  for  the  facility  is  or  will  be 
located  in  a  Class  I  area  or  Class  n  area 
in  whidi  the  allowable  increment 
established  by  law  has  been  consumed, 
as  defined  in  Part  C  of  the  Clean  Air 
Act:  the  use  of  an  alternate  fuel  will 
cause  or  contribute  to  concentrations  of 
pollutcmts  which  would  exceed  the 
maximum  allowable  increases  in  a 
Class  I  or  Class  n  area  even  with  the 
application  of  best  available  control 
technology:  the  site  for  the  facility  is  w 
will  be  located  in  a  non-attainment  area 
as  defined  in  Part  D  of  the  Clean  Air  Act 
for  any  pollutant  which  would  be 
emitt^  by  the  facility,  or.  even  with  the 
application  of  the  lowest  achievable 
emission  rate,  the  use  of  an  alternate 
fuel  will  cause  or  contribute  to 
concentrations  in  an  air  quality  control 
region,  of  a  pollutant  for  wdUch  any 
national  ambient  air  quality  standard  is 
or  would  be  exceeded;  and 

(ii)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
S  503.8  of  th^  regulations. 

(2)  A  petition  by  certification  under 
this  paragraph  must  include: 

(i)  Duly  executed  certificatimis 
required  under  subparagraph  (dKl)  of 
this  section: 

(ii)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (d)(1)  of  this  section 
(induding  Uiose  factual  and  analytical 
materials  deemed  by  the  petitioner  to  be 
sufficient  to  support  the  granting  of  this 
exemption):  and 

(iii)  The  anticipated  duration  of  the 
circumstances  which  constitute  the 
basis  for  the  exemption. 

$  503.2S  Rftura  use  of  synthetic  fuels. 

(a)  Eligibility.  Section  211(b)  of  the 
Act  provides  for  a  temporary  exemption 
bas^  iqmn  the  future  use  of  synthetic 
fuels.  To  qualify,  a  petitioner  must 
certify  that 

(1)  The  petitioner  will  be  able  to 
comply  with  the  applicable  prohibitions 
imposed  by  the  Act  by  the  use  of  a 
synthetic  fyel  derived  from  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  in  the  propo^  facility  by 


the  end  of  die  proposed  exemption 
period: 

(2)  The  petitioner  will  not  be  able  to 
comply  widi  the  applicable  prohibitions 
imposed  by  the  Act  by  use  of  a  synthetic 
fuel  until  t^  end  of  t^  proposed 
exemption  period;  and 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
S  503.8  of  Aese  regulations; 

(b)  Evidence  required  in  support  of  a 
petition.  Tim  petition  must  include  the 
following  evldenoe  in  order  to  make  the 
demonstration  required  by  this  section; 

(1)  Duly  execute  certifications 
required  under  paragraph  (a)  of  this 
section: 

(2)  Exhibits  oontsdning  the  basis  for 
the  certifications  requir^  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  die  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption):  and 

(3)  A  preliminary  compliance  plan, 
induding  to  the  extent  available,  the 
information  required  under  {  503.12. 

(c)  Final  Compliance  Plan.  Before  an 
exemption  may  become  effective,  the 
petitioner  must  sulnnit  and  ERA  must 
approve  a  final  compliance  plan  as 
required  by  1 503.12. 

(d)  Duration.  This  temporary 
exemption  may  be  grant^  for  a  period 
of  up  to  ten  (10)  years.  Unless  the 
petitioner  requests  otherwise,  any 
temporary  exemption  firom  the  fuel  use 
proUbitions  of  the  Act  for  the  future  use 
of  synthetic  fuels  will  commence  on  the 
date  of  commerdal  operation  of  the 
facility. 

Note. — Contracts  based  on  the  anticipated 
successful  demonstration  of  a  development 
program  and/or  the  anticipated  economic 
feasibility  of  a  synthetic  fuels  facility,  will 
generally  be  suffident  to  meet  the  “binding 
contract”  requirements  for  this  exemption. 

§503.25  Public Marest 

(a)  Eligibility.  Section  211(c)  of  the 
Act  provides  ^  a  temporary  public 
interest  exemption.  To  qual^,  a 
petitioner  must  demoiutrate  that 

(1)  The  unit  will  be  capable  of 
complying  with  die  applicable 
prohibitions  at  the  end  of  the  proposed 
exemption  period; 

(2)  The  granting  of  the  exemption 
would  be  in  accoi^  with  die  purposes  of 
the  Act  and  would  be  in  the  public 
interest  and 

(3)  For  powerplants.  no  alternate 
power  supply  exists,  as  required  under 
S  503.8  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  indude  tte 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 


(1)  Substantial  evkleace  to 
corroborate  the  eligibility  requirements 
identified  above;  ai^ 

(2)  The  antidpated  duration  of  the 
circumstances  which  constitute  the 
basis  for  the  exemption. 

(c)  Certificatitm  altavative.  If  the 
petitioner  requires  use  of  oil  or  natural 
gas  in  a  unit  during  the  construction  of 
an  alternate-fuel  fi^  unit  the 
petitioner  may  substitute,  in  lieu  of  the 
evidentiary  requirements  of  paragraphs 
(b)(1)  and  (2)  of  diis  section:  (1)  A  duly 
executed  certification,  indudii^  the 
requested  duration  of  the  exemption, 
that  the  unit  will  be  operated  on  oil  or 
natural  gas  only  durii^  the  construction 
of  an  alternate  fud  fir^  unit  to  be 
owned  or  operated  by  the  petitioner; 
and 

(2)  Exhibits  containing  the  basis  for 
the  certifications  requk^  under 
paragraph  (cKl)  of  t^  section 
(induding  thoM  factual  and  analytical 
materials  deemed  by  the  petitioner  to  be 
suffident  to  support  the  granting  of  tiiis 
exemption) 

(d)  Duration.  This  temporary 
exemption,  taking  into  account 
extension  and  renewals,  may  not  exceed 
5  years. 

Subpart  D  Pannanewt  EKempllona  tor 
New  Facilities 

§503.30  Purpose  and  scopai 

(a)  This  subpart  implements  the 
prodsions  contained  in  Section  212  of 
the  Act  with  regard  to  permanent 
exemptions  for  new  facilities. 

(b)  This  subpart  establishes  the 
criteria  and  standards  whidi  owners  or 
operators  of  new  powerplants  and 
installations  udio  petition  for  a 
permanent  exemption  must  meet  to 
sustain  their  burden  of  proof  under  the 
Ad. 

(c)  All  petitions  for  permanent 
exemptions  for  new  fadtities  shall  be 
submitted  in  accordance  witii  the 
procedures  set  out  in  Part  501  of  this 
chapter  and  the  applicable  requirements 
of  Part  503  of  these  regulatimis. 

§  503,31  Lack  of  altamata  taal  supply  for 
the  first  10  yaars  of  asoful  Msl 

(a)  Eligibility.  Section  212(aXl)(A)(i) 
of  the  Act  provides  for  a  permanent 
exemption  due  to  lack  of  an  adequate 
and  reliable  supply  of  alternate  foel 
within  the  first  10  ]rears  of  useful  life  of 
the  proposed  unit  To  qualify,  a 
petitioner  must  certify  that 

(1)  A  good  foith  effbrt  has  been  made 
to  obtain  an  adequate  and  reliable 
supply  of  an  alternate  fuel  for  use  as  a 
primary  energy  source  of  the  quality  and 
quantity  necessary  to  conform  with  tile 
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design  and  operational  requirements  of 
the  unit: 

(2)  Such  a  supply  is  not  likely  to  be 
available  within  the  first  10  years  of 
useful  life  of  the  proposed  unit; 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
S  503.8  of  Aese  regulations; 

(4)  Use  of  mixtiures  is  not  feasible,  as 
required  under  S  503.9  of  these 
regulations;  and 

(5)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

§  503.11  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  and 

(4)  Fuels  search,  as  required  under 
I  503.14  of  these  regulations. 

1 503.32  Lack  of  aMemate  fuel  supply  at  a 
cost  which  does  not  substanUaHy  exceed 
the  cost  of  using  imported  petroleum. 

(a)  Eligibility.  Section  212(a)(l)(A)(ii) 
of  the  Act  provides  for  a  permanent 
exemption  due  to  lack  of  an  alternate 
fuel  supply  at  a  cost  which  does  not 
substantially  exceed  the  cost  of  using 
imported  petroleum.  To  qualify  a 
petitioner  must  certify  that: 

(1)  A  good  faith  effort  has  been  made 
to  obtain  an  adequate  and  reliable 
supply  of  an  alternate  fuel  for  use  as  a 
primary  energy  source  of  the  quality  and 
quantity  necessary  to  conform  with  the 
design  and  operational  requirements  of 
the  proposed  unit; 

(2)  The  cost  of  using  such  a  supply 
would  substantially  exceed  the  cost  of 
using  imported  petroleum  as  a  primary 
energy  source  during  the  useful  life  of 
the  proposed  unit  as  defined  in  §  503.6 
(cost  calciilation)  of  these  regulations: 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
i  503.8  of  Uiese  regulations; 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations;  and 

(5)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

S  503.11  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
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following  evidenoe  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragrapah  (a)  of  this 
section: 

(2)  Exhibits  containing  the  basis  for 
certifications  required  under  paragraph 
(a)  of  this  section  (including  those 
factual  and  analytical  materials  deemed 
by  the  petitioner  to  be  sufficient  to 
support  the  granting  of  this  exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations; 

(4)  Fuels  search,  as  required  under 
S  503.14  of  these  regulations;  and 

(5)  All  data  required  by  §  503.6  (cost 
calciilation)  of  these  regulations 
necessary  for  computing  the  cost 
calculation  formula. 

(c)  Certification  alternative  for 
installations.  If  the  MFBI  for  which  this 
exemption  is  being  requested  will  be 
operated  less  than  600  full  load  hours  on 
an  annual  basis,  the  petitioner  may 
submiL  in  lieu  of  the  requirements  of 
paragraph  (b)  of  this  section,  the 
following  duly  executed  certifications: 

(1)  The  imit  will  be  operated  less  than 
600  full  load  hours  annually; 

(2)  Use  of  mixtures  is  not  feasible,  as 
reqi^d  under  §  503.9  of  these 
relations;  and 

(3)  Environmental  certifications,  as 
required  under  §  503,13(b)  of  these 
regulations. 

Note. — Under  this  subsection,  a  petitioner 
may  qualify  for  the  certification  alternative 
even  if  the  installation  is  operated  more  than 
600  hours  per  year,  so  long  as  the  installation 
does  not  bum  more  fuel  than  it  would  require 
at  full  load  for  600  hours. 

S  503.33  Site  Imitations. 

(a)  Eligibility.  Section  212(a)(1)(B)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  site  limitations.  To 
qualify  for  such  an  exemption,  a 
petitioner  must  certify  that: 

(1)  One  or  more  specific  physical 
limitations  relevant  to  the  location  or 
operation  of  the  proposed  facility  exist 
which,  despite  good  faith  efforts,  caimot 
reasonably  be  expected  to  be  overcome 
within  five  yeeurs  after  commencement 
of  operations; 

(2)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  tihese  regulations; 

(3)  Use  of  mixtures  is  not  feasible,  as 
required  under  S  503.9  of  these 
regulations;  and 

(4)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

§  503.11  of  these  regulations. 

Note. — Examples  of  the  types  of  site 
limitations  to  which  a  petitioner  may  certify 
in  order  to  qualify  for  this  exemption  include: 
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(i)  Inaccessibility  of  alternate  fuels  as  a 
result  of  a  specific  physical  limitation; 

(ii)  Unavailability  of  transportation 
facilities  for  alternate  fuels; 

(iii)  Unavailability  of  adequate  land  or 
facilities  for  handling,  using  ot  storing  an 
alternate  fuel; 

(iv)  Unavailability  of  adequate  land  or 
facilities  for  controlling  and  disposing  of 
wastes,  including  pollution  control  equipment 
or  devices  necessary  to  assure  compliance 
with  applicable  environmental  requirements; 

(v)  Unavailability  of  adequate  and  reliable 
supply  of  water,  including  water  for  use  in 
compliance  with  applicable  environmental 
requirements;  or 

(vi)  Other  site  limitations  exist  which  will 
not  permit  the  location  or  operation  of  the 
proposed  unit  using  an  alternate  fuel. 

(b)  Evidence  required  in  support  of 
the  petition.  A  petitioner  must  include  in 
ttie  petition  the  following  evidence  in 
order  to  make  the  demonstration 
required  by  this  section: 

(1)  Duly  executed  certifications 
Squired  under  paragraph  (a)  of  this 
section: 

'  (2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
iiose  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  and 

(4)  Fuels  search,  as  required  under 
i  503.14  of  these  regulations. 

S  503.34  Inabiitty  to  comply  with 
applicable  environmental  requirements. 

(a)  Eligibility.  Section  212(a)(1)(C)  of 
the  Act  provides  for  a  permanent 
exemption  due  to  the  inability  to  comply 
with  applicable  environmental 
requirements.  To  qualify,  a  petitioner 
must  demonstrate  that  despite  good 
faith  efforts: 

(1)  The  petitioner  will  be  unable 
.within  5  years  after  beginning  operation, 

to  comply  with  the  applicable 
prohibitions  imposed  by  the  Act  without 
violating  applicable  Federal  or  state 
environmental  requirements;  and 

(2)  In  the  case  of  powerplants, 
reasonable  alternative  sites,  which 
would  permit  the  use  of  alternate  fuels 
in  compliance  with  applicable  Federal 
or  state  environmental  requirements,  are 
not  available. 

Note. — (1)  For  purposes  of  considering  an 
exemption  under  this  section,  ERA’S  decision 
will  be  based  solely  on  an  analysis  of  the 
petitioner’s  capacity  to  physically  achieve 
applicable  environmental  requirements.  The 
cost  of  compliance  is  not  relevant,  but  cost- 
related  considerations  may  be  presented  as 
part  of  a  demonstration  submitted  under 
S  503.32  (Lack  of  alternate  fuel  supply). 
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(2)  Prior  to  deciding  to  submit  an 
exemption  petition,  it  is  recommended  that  a 
petitioner  request  a  meeting  with  ERA  and 
EPA  or  the  appropriate  state  or  local 
regulatory  agency  to  discuss  options  for 
operating  an  alternate  fuel-fired  facility  in 
compliance  with  the  applicable 
environmental  requirements. 

(c)  Evidence  required  in  support  of  a 
petition.  The  petitioner  must  include  in 
the  petition  the  following  evidence  in 
order  to  make  the  demonstration 
required  by  this  section: 

(1)  Where  the  petitioner  has  applied 
for  a  construction  permit  from  EPA  or  an 
appropriate  state  agency  prior  to 
petitioning  for  an  exemption  from  ERA 
under  this  section,' a  copy  of  such 
application  and  a  synopsis  of  all 
supporting  documents  fried  with  or 
subsequent  to  the  application  must  be 
submitted  to  ERA  with  the  petition  or  at 
the  time  fried  with  the  permitting 
agency; 

(2)  To  the  extent  applicable,  a  copy  of 
the  EPA  or  state  denial  of  the 
construction  permit  application; 

(3)  To  the  extent  applicable,  a 
synopsis  of  the  administrative  record  of 
the  ^A  or  state  or  local  permit 
proceedings; 

(4)  To  the  extent  applicable,  a 
summary  of  the  technology  upon  which 
the  denial  was  based,  including  a 
performance  comparison  between  the 
proposed  technology  and  that 
technology  which  provides  the 
maximum  possible  reduction  of 
pollution; 

(5)  An  examination  of  the 
environmental  compliance  of  the 
facility,  including  an  analysis  of  its 
ability  to  meet  applicable  standards  and 
criteria  when  using  both  the  proposed 
fuel  and  the  alternate  fuel(s]  which 
would  provide  the  basis  for  the 
exemption.  All  such  analysis  must  be 
based  on  accepted  analytical 
techniques,  such  as  air  quality  modeling, 
and  reflect  current  conditions  of  the 
area  which  would  be  afrected  by  the 
facility.  The  petitioner  is  responsible  for 
obtaining  the  necessary  data  to 
accurately  characterize  these 
conditions.  Environmental  compliance 
must  be  examined  in  the  context  of 
available  pollution  control  equipment 
which  would  provide  the  maximmn 
possible  reduction  of  pollution.  The 
analysis  must  contain:  (i)  Requests  for 
bids  and  other  inquiries  made  and 
responses  received  by  the  petitioner 
concerning  the  availability  and 
performance  of  pollution  control 
equipment;  or  (ii)  other  comparable 
evidence  such  as  technical  studies 
documenting  the  efficacy  of  equipment 
to  meet  applicable  requirements; 


(6)  An  examination  of  any  regulatory 
options  available  to  the  petitioner  in 
seeking  to  achieve  environmental 
compliance  (such  as  offsets,  variances 
and  State  Implementation  Plan  (SIP) 
revisions);  and 

(7)  Any  other  documentation  which 
demonstrates  an  inability  to  comply 
with  applicable  environmental 
requirements; 

(8)  For  powerplants,  no  alternate 
power  supply  exists  as  required  under 
§  503.8  of  these  regulations; 

(9)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
relations; 

(10)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

S  503.11  of  these  regulations; 

(11)  Environmental  impact  analysis, 
as  required  under  §  503.13  of  these 
regulations;  and 

(12)  Fuels  search,  as  required  under 
S  ^3.14  of  these  regulations. 

(d)  Certification  alternative.  (1)  To 
qualify  for  this  exemption,  in  lieu  of 
meeting  the  evidentiary  requirements  of 
paragraph  (c)  of  this  section,  a  petitioner 
may  certify  diab 

(1)  The  site  for  the  facility  is  or  will  be 
located  in  a  Class  I  area  or  Class  II  area 
in  which  the  allowable  increment 
established  by  law  has  been  consumed, 
as  defined  in  Part  C  of  the  Clean  Air 
Act;  the  use  of  an  alternate  fuel  will 
cause  or  contribute  to  concentrations  of 
pollutants  which  would  exceed  the 
maximum  allowable  increases  in  a 
Class  I  or  Class  n  area  even  with  the 
application  of  best  available  control 
technology;  the  site  for  the  facility  is  or 
will  be  located  in  a  non-attainment  area 
as  defrned  in  Part  D  of  the  Clean  Air  Act 
for  any  pollutant  which  would  be 
emitted  by  the  facility;  or,  even  with  the 
application  of  the  lowest  achievable 
emission  rate,  the  use  of  an  alternate 
fuel  will  cause  or  contribute  to 
concentrations  in  an  air  quality  control 
region  of  a  pollutant  for  which  any 
national  ambient  air  quality  standard  is 
or  would  be  exceeded; 

(ii)  For  powerplants.  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations; 

(iii)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

§  503.11  of  these  regulations;  and 

(iv)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.19  of  these 
relations. 

(2)  A  petition  by  certification  under 
this  paragraph  must  include: 

(i)  Duly  executed  certifrcations 
required  under  paragraph  (d)(1)  of  this 
section; 

'  (ii)  Exhibits  containing  the  basis  for 
the  certifrcations  required  under 
paragraph  (d)(1)  of  this  section 


(including  those  factual  and  analytical 
materials  deemed  by  the  petitioner  to  be 
sufricient  to  support  the  granting  of  this 
exemption); 

(iii)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
relations;  and 

(iv)  Fuels  search,  as  required  under 
§  503.14  of  these  r^ulations. 

§503.35  Inability  to  obtain  adequate 
capitaL 

(a)  Eligibility.  Section  212(a)(1)(D)  of 
die  Act  provides  for  a  permanent 
exemption  due  to  inability  to  obtain 
adequate  capitaL  To  qualify,  a  petitioner 
must  certify  that 

(1)  Despite  good  faith  efforts  the 
petitioner  will  be  unable  to  comply  with 
the  applicable  prohibitions  imposed  by 
the  Act  because  the  additional  capital 
required  for  an  alternate  fuel-capable 
unit  beyond  that  required  for  the 
proposed  unit  caimot  be  raised; 

(2)  In  the  case  of  powerplants,  this 
additional  capital  caimot  be  raised  due 
to  specific  restrictions  (e.g..  convenants 
on  existing  bonds)  which  constrain 
management’s  ability  to  raise  debt  or 
equity  capital; 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  teese  regulations; 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
relations;  and 

(5)  For  powerplants,  alternative  sites 
are  not  available,  as  required  under 

§  503.11  of  these  regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  A  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
relations;  and 

(4)  Fuels  search,  as  required  under 
§  503.14  of  these  regulations. 

§  503.36  State  of  local  requiieinents. 

(a)  Eligibility.  Section  212(b)  of  the 
Act  provides  for  an  exemption  due  to 
certain  State  or  local  requirements.  To 
qualify  a  petitioner  must  certify  that: 

(1)  With  respect  to  the  proposed  site 
of  the  unit  the  operation  or  construction 
of  the  new  unit  using  an  alternate  fuel  is 
infeasible  because  of  a  State  of  local 
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requirement  other  than  a  building  code, 
nuisance,  or  zoning  law; 

(2)  The  petitioner  has  made  a  good 
faith  effort  to  obtain  a  variance  from  the 
State  or  local  requirement  but  has  been 
unable  to  do  so  or  has  demonstrated 
why  none  is  available; 

(3)  The  granting  of  the  exemption 
would  be  in  the  public  interest  and 
would  be  consistent  with  the  purposes 
of  the  Act; 

(4)  In  the  case  of  powerplants,  (i)  the 
petitioner  is  not  entitled  to  an  exemption 
for  lack  of  alternate  fuel  supply,  site 
limitation,  environmental  requirements, 
or  inability  to  obtain  adequate  capital  at 
the  site  of  the  proposed  powerplant  or  at 
any  reasonable  alternative  site  for  the 
alternate  fuel(s)  considered;  and  (ii)  at 
the  proposed  site  and  every  reasonable 
alternative  site  where  the  petitioner  is 
not  entitled  to  an  exemption  for  lack  of 
alternate  fuel  supply,  site  limitation, 
environmental  requirements,  or  inability 
to  obtain  adequate  capital,  the  petitioner 
nevertheless  would  be  barred  at  each 
such  proposed  or  alternate  site  from 
burning  an  alternate  fuel  by  reason  of  a 
State  or  local  requirement 

(b)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  these  regulations;  and 

(6)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  and 

(4)  Fuels  search,  as  required  under 
§  503.14  of  these  regvQations. 

§  503.37  Cogeneration 

(a)  Eligibility,  Section  212(c)  of  the 
Act  provides  for  a  permanent  exemption 
for  cogeneration.  To  quaUfy.  the 
petitioner  must  demonstrate  that  the 
economic  and  other  benefits  of 
cogeneration  are  unobtainable  unless 
petroleum  or  natural  gas,  or  both,  are 
used,  by: 

(1)  Certi^ng  that: 

(i)  The  oU  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  be  less 
than  that  wdiich  would  otherwise  be 
consumed  in  the  absence  of  the 


cogeneration  facility  where  the 
calculation  of  savings  is  in  accordance 
with  paragraph  (b)  ^  this  section;  and 

(ii)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations;  or 

(2)  Demonstrating  that: 

(i)  It  would  be  in  the  public  interest  to 
grant  an  exemption  to  the  cogeneration 
facility  because  of  special  circumstances 
such  as  technical  innovation  or 
maintaining  industry  in  urban  areas;  and 

(ii)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations. 

(b)  Calculation  of  oil  and  gas  savings. 
There  is  an  oil  and  gas  savings  if  the  oil 
or  gas  to  be  consumed  by  the 
cogeneration  facility  will  be  less  than 
that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility.  The  calculation  of 
the  oil  and  gas  which  would  otherwise 
be  consumed  must  be  in  accordance 
with  paragraphs  (c)  (1)  and  (2)  of  this 
section. 

(1)  Except  for  the  case  described  in 
paragraph  (c)  (2)  of  this  section,  the  oil 
or  gas  which  would  otherwise  be 
consumed  must  be  calculated  as 
follows: 

(1)  You  may  include  the  oil  or  gas  that 
would  be  consumed  by  facilities  that  are 
or  would  be  too  small  to  be  covered  by 
the  FUA  regulations.  In  the  case  of  new 
small  industrial  units,  you  must 
demonstrate  that  it  would  be  reasonable 
to  construct  units  of  that  size. 

(ii)  You  may  include  the  oil  or  gas  that 
would  be  consumed  by  units  in  place 
(existing  or  exempt)  covered  by  FUA  if 
they  are  less  than  M  yecua  old  in  the 
case  of  a  field-erected  unit  or  less  than 
20  years  old  in  the  case  of  a  package 
unit  In  the  case  of  existing  units,  you 
may  not  include  units  that  have  burned 
an  alternate  fuel  or  are  capable  of 
burning  an  alternate  fuel,  and,  you  may 
only  indude  units  described  by  this 
paragraph  if  they  will  be  retired  or  shut 
down  if  this  exemption  is  granted. 

(iii)  You  may  include  the  oil  or  gas 
that  would  be  consiuned  by  units  not  yet 
constructed  that  would  be  covered  by 
the  FUA  regulations  if  you  can 
demonstrate  that  each  unit  would  be 
entitled  to  an  exemption. 

(iv)  You  may  indude  the  oil  or  gas 
that  would  be  consumed  by  powerplants 
to  generate  electridty  supplied  to  the 
grid  to  the  extent  that  such  electridty.  if 
you  cogenerate,  will  no  longer  be 
supplied  by  the  grid.  The  oil  or  gas 
portion  must  be  based  on  a  10  year 
forecast  that  indudes  new  construction 
and  retirement  of  plants  within  those  10 
years. 

(2)  In  the  case  of  a  cogeneration 
facility  that  would  consist  of  an  existing 


unit  or  an  exempted  unit  and  a  new  unit, 
you  must  calculate  the  amount  of  oil  or 
gas  that  would  otherwise  be  consumed 
as  the  sum  of: 

(i)  The  five-year  annual  average  oil  or 
gas  consumption  of  the  existing  or 
exempted  unit;  and 

(ii)  The  amount  that  would  be 
consumed  in  units  described  in 
paragraphs  (b)(l)(i)-(iv)  of  this  section 
that  would  now  be  satisfied  by  the  new 
cogeneration  facility. 

(c)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following: 

(1)  To  make  the  demonstration 
required  by  subparagraph  (a)(1)  of  this 
section: 

(1)  Duly  executed  certifications 
required  imder  that  subparagraph; 

(ii)  Exhibits  containing  the  basis  for 
the  certifications  required  Under  that 
subparagraph  (including  those  factual 
and  analytical  materials  deemed  by  the 
petitioner  to  be  sufficient  to  support  the 
grant  of  this  exemption);  and 

(iii)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  or 

(2)  To  make  the  demonstration 
required  by  subparagraph  (a)(2)  of  this 
section: 

(i)  An  explanation  of  the  public 
interest  factors  the  petitioner  believes 
should  be  considered  by  ERA;  and 

(ii)  Environmental  impact  analysis,  as 
required  imder  §  503.13  of  these 
relations. 

(d)  Exercise  of  discretion  by  ERA. 

ERA  may  refuse  to  grant  this  exemption  . 
to  you  if  it  determines  that  such  grant 
would  not  be  in  the  public  interest  or  in 
accordance  with  the  purposes  of  the 
Act,  notwithstanding  the  fact  that  the 
evidence  you  have  frmished  to  ERA  in 
your  exemption  petition  substantiates 
that  your  facility  would  otherwise  be 
eligible  to  receive  the  exemption. 

§  503.38  Permanent  exemption  for  certain 
fuei  mixturea  containing  natural  gas  or 
petroleum. 

(a)  Eligibility.  Section  212(d)  of  the 
Act  provides  for  a  permanent  exemption 
for  certain  fuel  mixtures.  To  qualify  a 
petitioner  must  certify  that: 

(1)  The  petitioner  proposes  to  use  a 
mixture  of  natural  gas  or  petroleum  and 
an  alternate  fuel  as  a  primary  energy 
source; 

(2)  The  amount  of  petroleum  or 
natural  gas  proposed  to  be  used  in  the 
mixture  will  not  exceed  the  minimum 
percentage  of  the  total  annual  Btu  heat 
input  of  the  primary  energy  sources 
needed  to  maintain  operational 
reliability  of  the  unit  consistent  with 
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maintaining  a  reasonable  level  of  fuel 
efficiency:  and 

(3)  For  powerplants,  no  alternate 
power  supply  exists,  as  required  under 
§  503.8  of  Aese  regulations. 

Minimum  Percentage.  In  the  case 
of  h^I’s,  if  the  exemption  is  granted, 
ERA  will  not  require  that  the  percentage 
of  petroleum  or  natural  gas  used  in  the 
mixture  be  less  than  25  percent  of  the 
total  annual  Btu  heat  input  of  the 
primary  energy  sources  used  by  an 
installation. 

(c)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  t^ 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  A  description  of  the  fuel  mixture, 
including  component  fuels  and  the 
percentage  of  each  such  fuel  to  be  used; 
and 

(4)  Environmental  impact  analysis  as 
required  under  §  503.13  of  these 
regulations. 

(d)  Certification  alternative  for  use  of 
mixture  containing  less  than  25  percent 
petroleum  or  natural  gas  by  an 
installation.  If  an  installation  will  use  a 
mixture  containing  less  than  25  percent 
petroleum  or  natural  gas,  the  petitioner 
may.  in  lieu  of  the  requirements  of 
paragraph  (c)  of  this  section,  substitute 
the  following: 

(1)  A  duly  executed  certification 
stating  that  the  amount  of  petroleum  or 
natural  gas  proposed  to  be  used  as  a 
primary  energy  source  in  the  mixture 
will  not  exceed  twenty-five  (25)  percent 
of  the  total  annual  Btu  heat  input  of  the 
installation;  and 

(2)  The  environmental  certifications, 
as  required  under  S  503.13(b)  of  these 
regulations. 

(e)  Solar  mixtures.  ERA  will  grant  a 
permanent  mixtures  exemption  for  the 
use  of  a  mixture  of  solar  energy 
(including  wind,  tide,  and  other 
intermittent  sources)  and  petroleum  or 
natural  gas,  where: 

(1)  Solar  energy  will  account  for  at 
least  20  percent  of  the  total  annual  Btu 
heat  input,  of  the  primary  energy 
sources  of  the  unit;  and 

(2)  Petitioner  mpets  the  eligibility  and 
evidentiary  requirements  of  paragraphs 

(a)  and  (c)  of  this  section. 


S  503.39  Emergency  purposes. 

(a)  Eligibility.  Section  212(e)  of  the  Act 
provides  for  a  permanent  exemption  for 
emergency  piuposes.  To  qualify  a 
petitioner  must  certify  that  (1)  It  will 
operate  and  maintain  the  proposed  unit 
for  emergency  purposes  only;  (2)  For 
powerplants,  no  alternate  power  supply 
exists,  as  required  under  S  503.8  of  these 
regulations:  and  (3)  Use  of  mixtures  is 
not  feasible,  as  required  by  $  503.9  of 
these  regulations. 

(b)  Definition.  For  the  purposes  of  this 
permanent  exemption,  an  emergency 
exists  when: 

(1)  Operation  of  an  oil  or  gas  fired 
installation  or  the  non-electric 
generating  operation  of  a  cogenerating 
facility  is  necessary  fon 

(1)  Plant  protection; 

(ii)  The  preservation  of  human  health; 
or 

(iii)  Continued  facility  production 
which  otherwise  would  be  reduced  due 
to,  for  example,  an  interruption  of 
alternate  fuel  supplies,  equipment 
failures,  imminent  equipment  failures,  or 
temporary  environmental  restrictions: 
and 

(2)  An  operating  electric  utility  would 
be  required  to  curtail  electric  supply  (a 
utility  operating  hydroelectric  facilities 
may  take  into  account  seasonal 
fluctuations  in  storage  capacity  and 
shall  be  permitted  to  prevent  depletion 
of  stored  power-producting  capacity  as 
deemed  necessary  by  the  utility.) 

(c)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption);  and 

(3)  Environmental  certifications,  as 
required  under  §  503.13(b)  of  these 
regulations. 

§  503.40  Permanent  exemption  for 
powerplants  necessary  to  maintain 
reliability  of  service. 

(a)  Eligibility.  Section  212(f)  of  the  Act 
provides  for  a  permanent  exemption 
necessary  to  maintain  reliability  of 
service.  To  qualify,  a  petitioner  must 
certify  that: 

(1)  Petitioner  is  not  able  to  construct 
an  alternate  fuel  fired  unit  in  time  to 
prevent  an  impairment  of  reliability  of 
service; 

(2)  Despite  diligent  good  faith  efforts, 
the  petitioner  is  not  able  to  make  the 


demonstration  necessary  to  obtain  a 
permanent  exemption  for  lack  of 
alternate  fuel  supply,  site  limitations, 
environmental  requirements,  inadequate 
capital  or  State  and  local  requirements, 
in  the  time  required  to  prevent  an 
impairment  of  reliability  of  service; 

(3)  No  alternate  power  supply  exists, 
as  required  under  $  503.8  of  these 
regulations:  and 

(4)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
relations. 

(b)  Impairment  of  reliability  of 
service.  For  purposes  of  paragraphs  (a) 
(1)  and  (2)  of  this  section,  impairment  of 
reliability  of  service  may  be  calculated 
as  measured  by  the  loss  of  load 
probability  technique  (LOLP). 

(1)  The  LOLP  must  be  computed  for 
petitioner’s  electrical  region,  normal 
dispatch  area  or  normal  service  area 
using  any  12-month  period  that  includes 
the  date  of  initial  operation.  It  is  to  be 
calculated  as  the  sum  of  either  the 
weekly  or  the  monthly  estimates  of 
hourly  load/ capacity  deficits.  The 
calculation  may  be  performed  using 
either  weekly  or  monthly  data.  The 
LOLP  calculation  must  take  into 
consideration  equipment  forced  outage 
rates,  projected  customer  electrical 
demand,  and  generating  capacity 
projections  for  the  electrical  region, 
including  existing  generating  capacity, 
planned  generating  capacity  adffitions 
and  projected  firm  bulk  electrical 
purchases  and  sales,  and  projected 
retirements.  If  necessary,  LOLP  may 
also  be  calculated  with  modifications  to 
account  for  transmission  constraints, 
energy  shortages  and  other  factors  that 
are  not  adequately  addressed  by 
adhering  to  the  foregoing  specifications. 
A  petitioner  will  need  to  discuss  why 
such  modifications  are  appropriate. 

(2)  Reliability  of  service  will  be 
considered  impaired  if  the  LOLP  for  a 
12-nionth  period,  including  the  initial 
operational  date  of  the  proposed  unit  is 
greater  than  one  day  in  ten  (10)  years. 
For  the  purpose  of  calculation  of  LOLP, 
if  a  capacity  deficit  occurs  one  or  more 
times  in  one  day,  such  an  event 
constitutes  a  one-day  loss  of  load. 

(3)  A  petitioner  may  choose  to  argue 
that  his  case  for  impaired  reliability  is 
supportable  by  criteria  other  than  fiiose 
contained  in  this  subsection.  If  so,  9uch 
argument  must  be  presented,  and  an 
approach  proposed  for  its  justification, 
in  a  prepetition  conference  for  ERA 
concurrence. 

(c)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 
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(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption);  and 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations. 

§  503.41  Peakload  powerplants. 

(a)  Eligibility— {!)  Proposed  use  of 
petroleum. — Section  212(g]  of  the  Act 
provides  for  a  permanent  exemption  for 
peakload  powerplants  if  a  petitioner 
proposes  to  use  petroleum  as  a  primary 
energy  source  in  a  new  peakload 
powerplant,  and  construct  the  unit 
without  the  capability  to  use  an 
alternate  fuel  as  a  primary  energy 
source.  To  qualify,  a  petitioner  must 
certify  to  E^  that  the  powerplant  will 
be  operated  solely  as  a  peakload 
powerplant. 

(2)  Proposed  use  of  natural  gas. 

Section  212(g)  of  the  Act  provides  for  a 
permanent  exemption  for  peakload 
powerplants  if  a  petitioner  proposes  to 
use  natural  gas  as  a  primary  energy 
source  in  a  new  peakload  powerplant, 
and  to  construct  the  unit  without  the 
capability  to  use  an  alternate  fuel  as  a 
primary  energy  source.  To  qualify — 

(i)  A  petitioner  must  certify  to  ERA 
that  the  powerplant  will  be  operated 
solely  as  a  peakload  powerplant;  and 

(ii)  Hie  Administrator  of  the  EPA  or 
the  appropriate  State  air  pollution 
control  agency  must  certify  that  the  use 
by  the  powerplant  of  any  available 
alternate  fuel  as  a  primary  energy 
source  will  cause  or  contribute  to  a 
concentration,  in  an  air  quality  control 
region  or  any  area  within  the  region,  of  a 
pollutant  for  which  any  national  air 
quality  standard  is  or  would  be 
exceeded. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  imder 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption);  and 

(3)  Environmental  certifications,  as 
required  under  §  503.13(b)  of  these 
regulations. 


§  503.42  IntemMdiate  load  powerplants. 

(а)  Eligibility.  Section  212(h)  of  the 
Act  provides  for  an  exemption  for  use  of 
the  petroleum  as  a  primary  energy 
source  by  intermediate  load 
powerplants.  To  qualify,  a  petitioner 
must  certify  that: 

(1)  The  Administrator  of  the  EPA  or 
the  appropriate  State  air  pollution 
control  agency  has  certified  that  the  use 
of  any  available  alternate  fuel  as  a 
primary  energy  source  will  cause  or 
contribute  to  a  concentration,  in  an  air 
quality  control  region  or  any  area  within 
such  region,  of  a  pollutant  for  which  any 
national  ambient  air  quality  standard  is 
or  would  be  exceeded  as  described  in 
paragraph  (c)  of  this  section; 

(2)  The  powerplant  to  be  constructed 
and  operated  will  replace  no  more  than 
the  equivalent  generating  capacity  of 
existing  units  which: 

(i)  Permanently  cease  operation 
within  one  month  of  commencement  of 
operation  of  the  new  powerplant; 

(ii)  Use  natural  gas  or  petroleum  as  a 
primary  energy  source; 

(iii)  Are  owned  by  the  same  person 
who  is  to  operate  the  new  powerplant; 
and 

(iv)  Would,  if  they  burned  coal,  cause 
or  contribute  to  a  pollutant 
concentration  in  a  manner  described  in 
pareigraph  (a)(1)  of  this  section; 

(3)  The  powerplant  is  to  be  operated 
only  as  an  intermediate  load  powerplant 
in  which  the  electrical  generation  (in 
kilowatt  hours)  for  any  12-calendar> 
month  period  shall  not  exceed  the 
powerplant’s  design  capacity  multiplied 
by  3,500  hours; 

(4)  The  net  heat  input  rate  for  the 
powerplant  will  be  maintained  at  or  less 
than  9,500  Btu’s  per  kilowatt  hour 
throughout  the  useful  life  of  the 
powerplant; 

(5)  A  petitioner  is  not  entitled  to  any 
exemption  for  lack  of  alternate  fuel 
supply,  site  limitations,  environmental 
requirements,  inadequate  capital,  or 
State  and  local  requirements,  at  the  site 
of  the  proposed  powerplant  or  at  any 
reasonable  alternate  site; 

(б)  The  poweiplant  is  to  be 
constructed  with  the  capability  to  use  a 
synthetic  fuel  derived  from  an  alternate 
fuel  as  a  primary  energy  source;  . 

(7)  Use  of  mixtures  is  not  feasible,  as 
required  under  §  503.9  of  these 
regulations;  and 

(8)  No  alternate  power  supply  exists, 
as  required  under  §  503.8  of  these 
regulations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
demonstration  required  by  this  section: 


(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
the  certifications  required  under 
paragraph  (a)  of  this  section  (including 
those  factual  and  analytical  materials 
deemed  by  the  petitioner  to  be  sufficient 
to  support  the  granting  of  this 
exemption); 

(3)  Environmental  impact  analysis,  as 
required  under  §  503.13  of  these 
regulations;  and 

(4)  Fuels  search,  as  required  under 
§  503.14  of  these  regulations. 

(c)  Periodic  review.  ERA  shall,  from 
time  to  time,  review  this  exemption  and 
the  exemption  shall  terminate  when 
ERA  finds  that  there  is  available  a 
supply  of  synthetic  fuel  suitable  for  use 
by  ^e  exempt  powerplant. 

§  503.43  Scheduled  equipment  outages 
for  Installations. 

(a)  Eligibility.  Section  212(i)  of  the  Act 
provides  for  a  permanent  exemption  for 
installations  to  meet  scheduled 
equipment  outages.  To  qualify  a 
petitioner  must  certify  that: 

(1)  The  petitioner’s  routine 
maintenance  schedule  does  not  permit, 
or  could  not  be  adjusted  to  permit, 
continuing  production  or  other  activity 
carried  on  at  the  site  unless  ERA  grants 
this  exemption; 

(2)  The  pertinent  unit  will  be  used 
only  during  those  periods  when  other 
units  are  not  in  operation  for  reason  of 
scheduled  outage;  and 

(3)  Use  of  mixtiu'es  is  not  feasible,  as 
required  under  §  503.9  of  these 
relations. 

(b)  Evidence  required  in  support  of  a 
petition.  The  petition  must  include  the 
following  evidence  in  order  to  make  the 
determination  required  by  this  section: 

(1)  Duly  executed  certifications 
required  under  paragraph  (a)  of  this 
section; 

(2)  Exhibits  containing  the  basis  for 
certifications  required  under  paragraph 
(a)  of  this  section  (including  those 
factual  and  analytical  materials  deemed 
by  the  petitioner  to  be  sufficient  to 
support  the  granting  of  this  exemption): 

(3)  Environmental  impact  analysis,  as 
'  required  under  §  503.13  of  these 

regulations;  and 

(4)  Fuels  search,  as  required  imder 
§  503.14  of  these  regulations. 

(c)  Alternative  for  use  28  days  per 
year  or  less.  If  use  of  the  proposed  unit 
is  not  to  exceed  an  average  of  28  days 
per  year  over  a  three-year  period,  the 
petitioner  may  omit  the  fuels  search 
requirement  under  §  503.14  from  its 
evidentiary  submissions  under 
paragraph  (b)  of  this  section  and  shall 
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submit,  in  lieu  of  the  environmental 
impact  analysis  under  S  503.13,  only  the 
environmental  certifications  required 
under  §  503.13(b)  of  these  regulations. 

(d)  Emergency  use.  A  petition  for  an 
emergency  exemption  may  be  submitted 
in  addition  to  a  petition  for  a  scheduled 
equipment  outage  exemption.  Eligibility 
and  evidentiary  requirements  of  each 
exemption  must  be  satisfied. 

§  503.44  Product  on  process 
requirements.  (Reserved] 

PART  504— EXISTING  FACILITIES 

4.  Section  504.12  of  Part  504  Cost 
calculations  for  existing  powerplants 
and  installations  is  revised  to  read  as 
follows: 

§504.12  Cost  calcuiations  for  existing 
powerplants  and  installations. 

(a)  General.  (1)  This  calculation 
compares  the  cost  of  using  alternate  fuel 
to  the  cost  of  ruing  imported  petroleum. 

It  must  be  performed  for  each  alternate 
fuel  and/or  alternate  site  that  the 
petitioner  is  required  to  examine. 

(2)  The  cost  of  using  an  alternate  fuel 
as  a  primary  energy  source  will  be 
deemed  to  substantially  exceed  the  cost 
of  using  imported  petroleum  if  the 
difference  between  the  cost  of  ruing 
alternate  fuel  and  the  cost  of  using 
imported  petroleum  is  greater  than  zero. 

(3)  There  are  two  comparative  cost 
calculations — a  general  cost  test  and  a 
special  cost  test.  Both  take  into 
consideration  cash  outlays  for  capital 
investments,  annued  expenses,  and  the 
effect  of  depreciation  and  taxes  on  cash 
flow.  To  demonstrate  eligibility  for 
permanent  exemption,  a  petitioner  must 
use  the  procedures  specified  in  the 
general  cost  test  (paragraph  (b)  of  this 
section).  To  demonstrate  eligibility  for  a 
temporary  exemption,  the  petitioner 
may  apply  the  procedures  specified  in 
either  the  general  cost  test  or  the  special 
cost  test  (paragraph  (c)  of  this  section). 

(b)  Cost  calculation— general  cost 
test.  (1)  A  petitioner  may  be  eligible  for 
a  permanent  exemption  if  he  can 
demonstrate  that  the  cost  of  using  an 
alternate  fuel  from  the  first  year  of  the 
exemption  substantially  exceeds  the 
cost  of  using  imported  petroleum.  Unless 
the  best  practicable  cost  estimates  as 
prescribed  below  will  not  change 
materially  during  the  first  ten  years  of 
operation  of  the  unit  with  an  alternate 
fuel  (given  the  best  information 
available  at  the  time  the  petition  is 
filed),  the  petitioner  must  also 
demonstrate  that  the  cost  of  using  an 
alternate  fuel  beginning  at  any  time  • 
within  the  first  ten  years  of  the 
exemption  and  using  imported 
petroleum  or  natural  gas  until  such  time 


{Le.,  delayed  use  of  alternate  fuel) 
would  substantially  exceed  the  cost  of 
using  only  imported  petroleum. 

(2)  The  petitioner  would  only  be 
eligible  for  a  temporary  exemption  if  the 
computed  costs  of  delayed  alternate  fuel 
use.  commencing  at  the  start  of  the 
second  through  eleventh  years  of 
operation  from  when  alternate  fuel 
would  be  used,  do  not  always 
substantially  exceed  the  cost  of  using 
only  imported  petroleum.  The  length  of 
the  temporary  exemption  would  be  the 


minimum  period  in  which  the  cost  of 
using  alternate  fuel  substantially 
exceeds  the  cost  of  using  imported 
petroleum. 

(3)  To  conduct  the  general  cost  test, 
caloilate  the  difference  (DELTA) 
between  the  cost  of  using  an  alternate 
fuel  (COST(ALTERNATE))  and  the  cost 
of  using  imported  petroleum 
(COST(01L))  using  Equations  1  through 
3  below  and  the  comparison  procedures 
in  paragraph  (b)(5)  of  this  section. 


EQ  1  DELTA  •  COST  (Al.TERNATE)  -  COST  (OIL) 


where  COST (ALTERNATE)  and  COST(OIL)  are  determined  l>yt 
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(4)  The  terms  in  Equations  2  and  3  are 

defined  as  follows: 

i=E  Year,  i  is  a  specified  year  either  before 
year  0  m  after  year  0.  Year  0  is  the  year 
before  die  proposed  exemption  becomes 
effective  or,  in  the  case  of  a  financial 
feasibility  finding,  the  year  before 
alternate  fnel  use  would  begin.  For 
example,  in  the  third  year  before  the 
proposed  exemption  becomes  effective 
(or  the  unit  would  begin  using  alternate 
fuel,  in  the  case  of  a  Vandal  feasibility 
finding),  i  would  equal  —2,  and  in  the 
third  year  following  commencement  of 
the  proposed  exemption  (or 
commencement  of  alternate  fuel  use),  i 
would  equal  +3.  Years  are  represented 
by  52  week  poiods  prior  to  or  following 
the  data  on  which  the  proposed 
exemption  would  begin  ((»  on  which  ■ 
alternate  fuel  use  would  begin).  Oudays 
before  the  proposed  exemption  becomes 
effective  are  future  valued  to  die  year 
before  the  proposed  exemption  becomes 
effective  (year  0),  and  outlays  after  the 
proposed  exenqition  becomes  effective 
are  present  valued  to  die  year  before  the 
proposed  exemption  becomes  effective. 

gsllie  numbor  of  years  prior  to  the  year 
before  the  profKised  exemption  becomes 
effective  (year  0)  that  (1)  a  cash  ontlay  is 


first  made  for  capital  investments,  (2)  an 
investment  tax  credit  is  first  used,  or  (3) 
replacmnent  energy  is  required  vdiile  die 
facility  would  be  shut  down  for 
conversion — ^whichever  occurs  first 
Years  0  and  g  must  be  the  same  for  both 
the  proposed  conversion  and  no- 
conversion  cases. 

N=The  remaining  useful  life  of  the  unit  (see 
paragraph  (d)(6)  of  this  section). 

ID^cCapital  investment  required  to  recover 
‘Tost”  capacity.  ’’Lost”  capacity  is  die 
design  capacity  of  or  maximum  sustained 
energy  per  unit  of  time  that  could  be 
product  by  a  powerplant  or  die 
maximum  sustained  energy  per  unit  of 
time  that  could  be  produced  by  an 
installation,  lost  due  to  derating  (see 
Equation  6,  paragraph  (dK3)  of  tl^ 
section),  ff  a  replacement  facility  is  btfng 
evaluated,  ID  is  the  capital  cost 
associated  with  an  alternate  fuel-firsd 
replacement  facility. 

liae  Yearly  cash  ontlay  (in  dollars)  from  die 
year  outlays  first  occur  to  the  last  year  of 
the  unit’s  useful  life  for  capital 
investments.  (See  paragraph  (d)(2)  of  diis 
section  for  die  items  dmt  must  be 
included.) 

0M|K  Annual  cash  outlay  in  year  i  (in 
dollars)  for  all  tqieratioos  and 
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maintenance  expenses  except  fuel  (/.&. 
all  non-capital  and  non-fuel  cash 
outlays).  This  may  include  labor, 
materials,  insurance,  taxes  (except 
income  taxes),  etc.  (See  paragraph  (d)(4) 
of  this  section.)  Operations  and 
maintenance  expenses  for  “replacement 
energy"  may  be  accounted  for  here. 
“Replacement  energy”  is  that  energy 
which  substitutes  for  the  output  of  a  unit 
during  the  period  of  conversion  to 
alternate  fuel  use. 

St = Salvage  value  of  capital  investment  (in 
dollars)  in  year  i. 

FL)=Annuai  cash  outlay  for  delivered  fuel 
expenses  (in  dollars)  in  year  i.  Expenses 
for  fuel  to  generate  “replacement  energy” 
above  may  be  accounted  for  here.  (See 
paragraph  (d)(4)  of  this  section  for  FL| 
calculation  instructions  and  Appendix  11 
of  these  regulations  for  the  procedures  to 
determine  fuel  price.) 

k=>The  discount  rate  expressed  as  a  fraction 
(see  paragraph  (d)(5)  of  this  section). 
1701= Federal  investment  tax  credit  used  in 
year  i  resulting  from  capital  investments 
(see  paragraph  (d)(7)  of  this  section). 
DPRi= Depreciation  in  year  i  resulting  from 
capital  investments  (see  paragraph  (d)(7) 
of  this  section). 

ti= Marginal  income  tax  rate  in  year  i  (see 
paragraph  (d)(7)  of  this  section). 
D{i=Inflation  index  value  for  year  i  (see 
Table  II-l  in  Appendix  II). 

IXe=Inflation  index  value  for  the  year  e,  the 
year  before  the  asset  is  placed  in  service. 

(5)  The  step-by-step  procedure  that 
follows  shows  the  comparison  that  the 
petitioner  must  make. 

(i)  Compute  the  cost  of  using  an 
alternate  fuel  (COST  (ALTERNATE)) 
throughout  the  remaining  useful  life  of 
the  unit  using  Equations  2,  3,  and  6. 

(ii)  Compute  the  cost  of  using  oil  or 
natural  gas  (COST  (OIL))  throu^out  the 
remaining  useful  life  of  the  unit  using 
Equations  2  and  3. 

(iii)  Using  Equation  1,  compute  the 
difference  (DELTA)  between 
COST(ALTERNATE)  and  COST(OIL).  If 
the  difference  (DELTA)  is  less  than  or 
equal  to  zero,  a  petitioner  is  not  eligible 
for  a  permanent  or  temporary  exemption 
using  the  general  cost  test  and  need  not 
complete  the  remainder  of  the  general 
cost  test  calculation.  However,  he  still 
may  be  eligible  for  a  temporary 
exemption  using  the  special  cost  test 
(paragraph  (c)  of  this  section).  If  the 
difference  (DELTA)  is  greater  than  zero 
and  the  best  practicable  cost  estimates 
will  not  materially  change  during  the 
first  ten  years  of  operation  of  the  unit 
with  alternate  fuel  (given  the  best 
information  available  at  the  time  the 
petition  is  filed),  the  petitioner  has 
completed  the  test  and  is  eligible  for  a 
permanent  exemption.  However,  if  the 
best  practicable  cost  estimates  will 
materially  change  during  the  first  ten 
years,  the  petitioner  must  complete  the 


remainder  of  the  general  cost  test— the 
delayed  use  calculations  which  follow. 

(iv)  Recompute  COST(ALTERNATE) 
with  Equations  2,  3,  and  6,  assuming  that 
an  alternate  fuel  is  not  used  as  the 
primary  energy  source  until  the  start  of 
the  second  year  and  that  oil  or  nahiral 
gas  is  used  for  the  first  year.  All  cash 
outlays  should  reflect  postponed  use  of 
alternate  fuel. 

(v)  Successively  recompute 
COST(ALTERNATE)  with  Equations  2, 

3,  and  6,  assuming  that  the  alternate  fuel 
use  is  postponed  until  the  start  of  the 
third  year,  fourth  year,  and  so  on, 
throu^  the  begiiming  of  the  eleventh 
year  after  the  proposed  exemption 
would  be  effective  (with  imported 
petroleum  or  natural  gas  used  in  the 
years  preceding  alternate  fuel  use). 

(vi)  Compute  the  difference  (DELTA) 
between  each  of  the  ten 
COST(ALTERNATE)s  calculated  in 
paragraph  (b)(5)  (iv)  and  (v)  of  this 
section  and  the  COST(OIL)  calculated  in 
paragspph  (b)(5)  of  this  section. 

(vii)  If  all  the  DFLTAs  computed  in 
paragraph  (b)(5)  (iii)  and  (vi)  of  this 
section  are  greater  than  zero,  the 
petitioner  is  eligible  for  a  permanent 
exemption.  If  one  or  more  of  the 


Capital  investment  (I)  is  calculated  with 
Equation  3  (paragraph  (b)(3)  of  this 
section). 

(3)  The  terms  in  Equation  5  are  the  V 
same  as  those  in  Equation  2  with  the 
addition  of  P,  the  length  of  the  proposed 
temporary  exemption  in  years.  (See 
paragraph  (b)(4)  of  this  section  for  other 
terms.) 

(4)  The  step-by-step  procedure  that 
follows  shows  the  comparisons  which 
must  be  made. 

(i)  Using  Equation  5,  compute  the  cost 
of  using  an  alternate  fuel 
(COST(ALTERNATE))  assuming  the 


DELTAS  is  less  than  or  equal  to  zero,  he 
is  eligible  for  a  temporary  exemption 
terminating  at  the  beginning  of  the  first 
year  in  which  a  DELTA  is  zero  or  less. 

(c)  Cost  calculations — special  cost 
test  (1)  A  petitioner  may  be  eligible  for 
a  temporary  exemption  if  he 
demonstrates  that  the  cost  of  using  an 
alternate  fuel  will  substantially  exceed 
the  cost  of  using  imported  petroleum  (or 
natural  gas)  over  the  period  of  the 
proposed  exemption.  The  period  of  the 
proposed  temporary  exemption  may  not 
exceed  ten  years.  The  petitioner  must 
demonstrate  that  the  cost  of  using  an 
alternate  fuel  substantially  exceeds  the 
cost  of  using  imported  petroleum  for  a 
period  of  one  year,  two  years,  three 
years,  and  so  forth,  through  the  period  of 
the  proposed  exemption.  ERA  will  limit 
the  duration  of  a  temporary  exemption 
to  the  shortest  time  possible. 

(2)  To  conduct  the  test,  calculate  the 
difference  (DELTA)  between  the  cost  of 
using  an  alternate  fuel 
(COST(ALTERNATE))  and  the  cost  of 
using  imported  petroleiun  (COST(OIL)) 
using  Equations  4  and  5  below.  Equation 
S  (paragraph  (b)(3)  of  this  section),  and 
the  comparison  procedures  in  paragraph 
(c)(4)  of  this  section. 


length  of  the  proposed  exemption  is  one 
year. 

(ii)  Likewise,  compute  the  cost  of 
using  imported  petroleum  or  natural  gas 
(COST(OIL})  assuming  the  length  of  &e 
proposed  exemption  is  one  year. 

(iii)  Compute  the  difference  (DELTA) 
between  COST  (ALTERNATE)  and 
COST(OIL)  using  Equation  4. 

(iv)  Repeat  the  calculations  made  in 
paragraph  (c)(4)  (i).  (ii),  and  (iii)  of  this 
section  assuming  Ae  length  of  the 
proposed  exemption  is  two  years,  three 
years,  four  years,  and  so  on,  up  through 
the  period  of  the  proposed  exemption. 


EO  4  DELTA  >  COST  (ALTERNATE)  -  COST  (OIL) 

where  COST (ALTERNATE)  and  COST(OIL)  are  determined  by: 
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(v)  A  petitioner  is  eligible  for  a 
tempwary  exemption  terminating  at  the 
beginning  of  the  first  year  in  which  a 
DELTA  is  zero  or  less. 

(d)  Information  on  parameters  used  in 
the  calculations.  (1)  All  estimated 
expenditures,  except  fuel,  shall  be 
expressed  in  real  (uninflated)  terms  by 
using  the  prices  in  effect  at  the  time 
petition  is  submitted.  Instructions  for 
fuel  price  calculations  are  contained  in 
Appendix  n. 

(2)  Capital  investment  yearly  cash 
outlays  (Ii)  must  include  all  items  that 
are  captial  investments  for  Federal 
income  tax  purposes.  All  purchased 
equipment  that  has  a  useM  life  greater 
than  one  year,  capitalized  engineering 
costs,  land,  construction,  environmental 
offsets,  fuel  inventory  transmission 
facilities,  piping,  etc.,  that  are  necessary 


for  the  conversion  of  the  unit  must  be 
included.  However,  an  item  must  only 
be  included  if  a  cash  outlay  is  required 
after  the  decision  has  been  made  to 
convert  (or  not  to  convert)  the  unit;  sunk 
costs  must  not  be  included  {e.g.,  if  the 
firm  owns  the  land,  its  purchase  price 
may  not  be  included). 

Note. — ^llie  guidelines  for  the  fuel 
inventory  for  powerplants  not  using  natural 
gas  shall  be:  (a)  all  powerplants  with  only 
steam  driven  turbines — ^78  days,  (b)  aU 
powerplants  with  only  combustion  turbines — 
142  days,  (c)  all  powerplfmts  with  combined 
cycles— both  steam  driven  turbines  and 
combustion  turbines — ^142  days.  The 
guidelines  for  the  fuel  inventory  for 
installations  not  using  natural  gas  shall  be 
the  greater  o£  1)  21  days  fuel  supply,  or  2] 
sufficient  fuel  to  fill  sixty  (60)  percent  of  the 
storage  volume.  The  guidelines  for  the  fuel 
inventory  of  all  facilities  using  natural  gas 


shall  be  zero  unless  the  gas  siqrply  is 
interruptible  in  which  case  an  appropriate 
inventory  of  badr-up  fuel  must  be  in^ded. 
Include  the  salvage  value  of  any  fuel  in 
inventory  whidi  carmot  be  used  as  a  result  of 
this  conversioiL  Other  farventory  levels  may 
be  used  if  they  are  more  appropriate  dian 
these  guidelines:  however,  die  source  or 
derivation  of  these  levels  must  be  discussed 
in  the  evidential  summary. 

(3)(i)  Capital  investment  (ID),  if  any, 
required  (A)  to  recover  tiie  design 
capacity  or  maximum  sustained  energy 
per  unit  of  time  that  could  be  produced 
but  would  be  lost  due  to  derating  or  (B) 
to  build  an  alternate  fuel-fired 
replacement  facility,  if  appropriate,  must 
be  computed  with  Equation  6  if.  for  the 
purposes  of  this  calculation,  it  is  elected 
to  recover  that  capacity.  COST 
computed  with  Equation  2  or  5  must 
yield  the  least  cost  solution. 


£0  6  ID  « 


(1+X)* 


1«  -g 


IDi-ITCD^-SD^-t^fDPRD^)  ( - 2.] 


(ii)  M,  IDi,  ITCDi,  SDi,  and  DPRDi  €u:e 
the  useful  life,  yearly  investment  cash 
outlays,  investment  tax  credits,  salvage 
values,  and  depreciation,  respectively, 
resulting  fi'om  the  purchase  of 
equipment  required  to  recover  the 
design  capacity  or  maximum  sustained 
energy  per  unit  of  time  that  could  be 
produced,  lost  due  to  derating.  All 
definitions  and  Information  which  apply 
to  N,  h,  ITCi,  Si.  and  DPRi  (see  paragraph 
(b)(4)  of  this  section),  also  apply  to  M, 
IDi,  ITCDi,  SDh  £uid  DPRD|,  respectively, 
except  that  M,  IDt,  ITCDi,  SDi,  and 
DPRDi,  are  limited  to  equipment 
required  to  recover  the  loss  due  to 
derating.  All  other  terms  are  as  in 
Equation  3  (paragraph  (b)(3)  of  this 
section).  In  Uie  case  of  a  replacement 
facility,  if  appropriate.  ID  is  the  capital 
cost  associated  with  that  alternate  fuel- 
fired  replacement  facility. 

(iii)  If  an  election  is  made  not  to 
recover  the  loss  due  to  derating  (for  the 
purpose  of  this  calculation),  ID  equals 
zero. 

(4)(1)  The  annual  cash  outlays  for 
operations  and  maintenance  expense 


(OMi)  and  fuel  expense  (FLJ  for  a 
powerplant  may  be  computed  by  one  of 
the  following  tlnee  methods;  however, 
the  one  chosen  must  be  consistently 
applied  throughout  the  analysis. 

(A)  Assume  the  energy  produced  by 
the  powerplant  equals  seventy  (70) 
percent  of  design  capacity  times  8,760 
hours  for  each  year  during  the  remaining 
useful  life  of  the  powerplant,  and 
compute  cash  outlays  for  operations, 
maintenance,  and  fuel  expenses  for  the 
powerplant. 

(B)  Economically  dispatch  the 
powerplant  in  which  conversion  to 
alternate  fuel  is  being  considered  and,  if 
appropriate,  the  additional  powerplant 
required  due  to  derating  or  replacement 
The  cash  outlays  for  operations, 
maintenance,  and  fuel  expenses  of  all 
powerplants  being  dispatched  (where  oil 
and  natural  gas  are  priced  according  to 
the  procedures  of  Appendix  II)  are  ffie 
corresponding  expenses  for  the  purpose 
of  the  cost  calculation.  The  dispatch 
analysis  area  must  be  that  area  with 
which  the  firm  currently  dispatches, 
anticipates  dispatching,  and  will  be 


interconnected.  It  must  also  include  all 
amticipated  exchanges  of  energy  with 
other  utilities  or  powerpools.  The 
outlays  for  operations,  maintenance, 
and  fuel  may  also  be  estimated  using  a 
methodology  that  incorporates  the 
benefits  of  economically  dispatching 
units  and  provides  consistent  treatment 
in  the  alternate  fuel  and  oil  or  natural 
gas  cases  being  compared.  If  the  design 
capacity  lost  due  to  derating  or 
replacement  is  recovered,  as  discussed 
in  paragraph  (d)(3)  of  this  section,  the 
petitioner  must  employ  this  method  (or 
that  described  in  paragraph 
((l](4)((i)(C)  of  this  section  for  calculating 
operations,  maintenance,  and  fuel 
expenses. 

(C)  Use  a  dispatch  analysis  to  project 
the  energy  produced  by  the  powerplant 
for  a  representative  (not  atypical)  year 
of  operation  when  consuming  an 
alternate  fuel.  Compute  the  cash  outlays 
for  operations,  maintenance,  and  fuel 
expenses  for  the  powerplant  based  upon 
the  level  of  energy  production  estimated 
for  the  representative  year.  The  dispatch 
analysis  and  fuel  expenses  for  the  cost 
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calculation  must  include  oil  and  natural 
gas  priced  according  to  the  procedures 
of  Appendix  n.  ,  ' 

(ii)  The  annual  cash  outlays  for, 
operations  and  maintenance  expenses 
(OMi)  and  fuel  expenses  (FLJ  for  an 
installation  may  be  computed  by  the 
method  specihed  in  (A)  below.  A  second 
method  (B)  may  be  used  imless  the 
energy  or  steam  produced  by  the 
alternate  fuel-fired  unit  would  be  less 
than  that  computed  using  method  A. 

(A)  Base  the  computations  on  the 
actual  power  or  steam  generation 
schedide  of  the  installation  in  which 
conversion  is  being  considered  and.  if 
appropriate,  the  additional  installation 
required  due  to  derating  of  the  facility 
being  converted.  If  power  output  lost 
due  to  derating  is  recovered  for  the 
purpose  of  this  calculation  (see 
paragraph  (d)(3)  of  this  section),  the 
petitioner  must  employ  this  method  for 
calculating  operations,  maintenance, 
and  fuel  expenses. 

(B)  If  the  installation  has  been  in 
operation  for  at  least  two  years,  assume 
it  will  annually  generate  an  amount  of 
energy  or  steam  equal  to  the  average 
amount  of  energy  or  steam  produced 
annually  for  either  the  last  five  years  or 
the  length  of  operation  of  the 
instoUation  if  it  is  less  than  five  years. 

(5)  The  discount  rate  (k)  for  analyses 
of  powerplants  is  2.9%  or  that  which  is 
computed  as  specified  in  Appendix  L 
The  discount  rate  (k)  for  analyses  of 
installations  is  7.7%  or  that  which  is 
computed  as  specified  in  Appendix  I. 
The  inflation  index  (IX)  is  shown  in 
Table  II-l  of  Appendix  II.  ERA  will 
modify  these  specified  rates  from  time 
to  time  as  required  by  changed 
conditions  after  public  notice  and  an 
opportunity  to  comment  However,  the 
relevant  set  of  specified  rates  for  a 
specific  petition  for  exemption  will  be 
the  set  in  effect  at  the  time  the  petition 
is  submitted  or  the  set  in  effect  at  the 
time  a  decision  is  rendered,  whichever 
set  is  more  favorable  to  the  petitioner. 

(6) (i)  The  guidelines  for  the  remaining 
usefid  life  (I^  of  a  powerplant  shall  be 
thirty-five  (35)  years  minus  the  age  of 
the  plant  when  it  would  begin  using  an 
alternate  fuel.  The  guidelines  for  the 
remaining  useful  life  of  a  major  fuel 
burning  installation  shall  be  forty  (40) 
years  minus  the  age  of  the  plant  when  it 
would  begin  using  an  alternate  fuel. 
Other  useful  line  projections  may  be 
used  if  they  are  more  appropriate  than 
these  guidelines;  however,  die  source  or 


derivation  of  these  projections  must  be 
conteuned  in  the  evidential  summary. 
Hie  summary  should  include  a 
discussion  of  engineering ,  economic 
historical  or  other  evidence.  If  the  unit’s 
remaining  useful  life  would  be  extended 
as  the  result  of  the  conversion  or 
refurbishment,  that  extension  must  be 
included  in  the  remaining  useful  life. 

(ii)  If  the  life  of  a  unit  would  be 
extended,  the  petitioner  will  have  to 
modify  his  calculation  so  that  the  two 
cash  flows  being  compared  have  the 
length  of  the  unextended  remaining 
useful  life.  To  do  this,  (A)  use  the 
unextended  useful  life  in  Equations  2 
and  5  for  the  unit  when  it  is  both 
converted  and  uncoverted,  and  (B) 
multiply  the  capital  investment  term  (I) 
for  the  converted  unit  (computed  with 
Equation  3)  by  the  following  adjustment 
factor  (A): 

Q 

21  (l+k)'* 

1-1 

EO  7  A  •  ■ 

R 

i-1 


where: 

R=The  extended  remaining  useful  life  of 
the  facility. 

Q=The  unextended  remaining  useful  life  of 
the  facility. 

k=The  discount  rate  (see  paragraph  (d)(5) 
of  this  section). 

(7)  All  Federal  investment  tax  credits 
(ITQ  and  ITCDi)  and  depreciation  (DPRt 
and  DPRDi)  values  are  those  used  for 
Federal  income  tax  purposes  and  must 
be  applied  consistently  throughout  the 
analysis  and  in  a  manner  consistent 
with  the  Federal  tax  laws.  All 
investment  tax  credits  allowed  under 
Federal  tax  law  must  be  reflected  in  the 
computations.  The  petitioner  must  use 
the  method  of  depreciation  which 
results  in  the  greatest  present  value  of 
the  cash  flow  due  to  the  tax  and 
depreciation  effect.  The  marginal 
income  tax  rate  (tj  is  the  firm’s 
anticipated  marginal  Federal  income  tax 
rate  in  year  i.  The  relevant  investment 
tax  credits,  depreciation  methodology, 
and  marginal  Federal  incoihe  tax  rates 
for  a  specific  exemption  or  financial 
feasibility  finding  will  be  those 
prescribed  by  Federal  law  in  effect  (or 
those  tax  parameters  which  are  known 
with  certainty  will  be  in  effect)  at  the 


time  a  decision  is  rendered.  (However,  if 
an  investment  tax  credit  expires  in  a 
certain  year  imder  the  law  which  is  in 
effect  at  the  time  the  petition  is 
submitted,  the  petitioner  must  assume 
that  it  will  in  fact  expire  in  that  year.) 

(8)  All  estimated  cash  outlays  must  be 
computed  in  accordance  with  generally 
accepted  accounting  principles 
consistently  applied. 

(9)  The  scope  of  the  estimates  of 
relevant  costs  (as  discussed  above)  of 
units  being  compared  must  be  the  same. 

(10)  All  allowances  for  uncertainty 
and  risk  in  the  cost  estimates  must  be 
explicit. 

(11)  All  cash  outlays  must  be  net  of 
any  government  subsidies  or  grants. 

(e)  Evidence  in  support  of  the  cost 
calculation.  Petitioners  for  an  exemption 
which  requires  the  use  of  the  cost 
calculation  shall  certify  that  the  cost  of 
using  alternate  fuel  substantially 
exceeds  the  cost  of  using  oil  as  primary 
energy  source  as  calculated  in  this 
section.  A  brief  summary  of  the 
petitioner’s  supporting  calculations  and 
estimates  shall  be  submitted  with  flie 
certification.  The  summary  should 
include  the  following: 

(1)  Cash  outlays.  Investment  tax 
credits,  depreciation  methodologies,  and 
anticipated  salvage  for  capital 
investments  including  a  description  of 
all  major  construction  and  equipment: 

(2)  Annual  cash  outlays  for  operations 
and  maintenance  expenses  including  the 
formulas  used  to  compute  them;  and  ' 

(3)  Annual  cash  outlays  for  delivered 
fuel  expenses  including  the  formulas 
used  to  compute  them. 

PART  SOS—NEW  MAJOR  FUEL 
BURNING  INSTALLATIONS 

S505Jt7  [Removed] 

5.  Section  505.27  of  Part  505, 
Cogeneration,  is  hereby  removed. 

PART  503— NEW  FACILITIES 

PART  504— EXISTING  FACILITIES 

6.  Appendix  I  and  Appendix  II, 
relating  to  the  cost  calculation 
methodologies  in  10  CFR  503.6  and 
504.12  are  revised  to  read  as  follows: 

Appendix  I— Procedures  for  the 
C^putation  of  the  Real  Cost  of  Capital 

(a)  The  firm’s  real  after-tax  weighted 
average  marginal  cost  of  capital  (K)  is 
computed  with  equation  1. 
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Rf*=The  risk  free  interest  rate  in  month  t — 
the  average  of  the  yields  on  13-week 
treasury  bills  auctioned  in  month  t{2) 
A=A  constant  which  shoidd  not  be 
signifrcantly  different  than  zero. 


The  terms  in  equation  1  are  defined  as 
follows: 

W4=Fraction  of  existing  capital  structure 
which  is  debt. 

Wp=Fraction  of  existing  capital  structure 
which  is  preferred  equity. 

W,= Fraction  of  existing  capital  structure 
which  is  conunon  equity  and  retained 
earnings. 

Predicted  nominal  cost  of  long  term  debt 
expressed  as  a  fraction. 

Ap=Predicted  nominal  cost  of  preferred  stock 
expressed  as  a  fractioiL 
Up = Predicted  nominal  cost  of  common  stock 
expressed  as  a  fraction. 

INF = Percentage  change  in  the  GNP  implicit 
price  deflator  over  the  past  12  months 
expressed  as  a  fractioa. 

(fCiPlolatioa  cost  of  debt  axpiaseed  as  a 
fraction. 

fp= Flotation  cost  of  preferred  stock 
expressed  as  a  Action. 

^=Flotation  cost  of  common  stock  expressed 
as  a  fraction. 

t«El^arginal  federal  income  tax  rate  for  the 
current  year. 

(b)  Information  on  parameters  used  in 
Equation  1.  (1)  The  parameters  used  in 
equation  1  will  be  the  best  practicable 
estimates.  They  will  be  obtained  from 
tbe  firm,  accepted  rating  services  (e.g.. 
Standard  &  Poors,  Moody’s), 
government  publications,  accepted 
financial  publications,  annual  financial 
reports  and  statements  of  firms,  and 
investment  bankers. 


(2)  'The  predicted  nominal  cost  of  debt 
(Rd)  niay  be  estimated  by  determining 
the  current  average  yield  on  newly 
issued  bonds — industrial  or  utility  as 
appropriate — ^which  have  the  same 
rating  as  the  firm’s  most  recent  debt 
issue. 

(3)  The  predicted  nominal  cost  of 
preferred  stock  (Rp)  may  be  estimated 
by  determining  the  current  average  yield 
on  newly  issued  preferred  stock — 
industrial  or  utility  as  appropriate — 
which  has  the  same  rating  as  the  firm’s 
most  recent  preferred  sto^  issue. 

(4) (A)  Hie  predicted  nominal  cost  of 
common  stock  (R«)  is  computed  with 
equation  2. 

■q2  R«=R(-kBxR. 

where: 

Rr=  The  risk  free  interest  rate — the  average 
of  the  most  recent  auction  rates  of  U.S. 
Government  13-week  Treasury  Bills, 

B=The  "beta”  coefficient — ^the  relationship 
between  the  excess  return  on  common 
stock  and  the  excess  return  on  the  S&P 
500  composite  index,  and 

fia=The  mean  excess  return  on  the  S&P 
500  composite  index — the  mean  of  the 
difference  between  the  return  on  the  S&P 
500  composite  index  and  the  risk  free 
interest  rate  for  the  years  192&-1976  as 
computed  by  Ibbotson  and 
Sinquefield(i>— 9.2% 

(B)  The  "beta”  coefficient  is  computed 
with  regression  analysis  techniques.  ’The 
regression  equation  is  Equation  3. 


’•p.t-i 


e'^The  error  in  month  t 
PRCCt= Closing  market  prices  of  the  firm’s 
common  stock  at  the  end  of  month  t  fully 
adjusted  for  splits  and  stock  dividends. 
DIVRATEt=The  sum  of  the  dividends  paid  in 
the  fiscal  year  which  contain  month  L 
V...  =The  ma^et  value  of  “one  share”  of  the 
S&P  500  composite  index  at  the'  end  of 
month  L 

estimated  monthly  income 
received  from  holding  “one  share”  of  the 
S&P  500  in  month  L 

’The  regression  analysis  is  done  with 
sixty  months  of  data.  The  first  month 
(t=l)  is  sixty  months  before  the  month 
in  wUch  the  firm’s  current  fiscal  year 
started.  Hie  last  month  (t=60)  is  the  last 
month  of  the  past  fiscal  year. 

(5)  Where  the  parameters  specified 
above  are  not  obtainable,  alternate 
parameters  that  closely  correspond  to 
those  above  may  be  used.  ’This  may 
include  substituting  a  bond  yield  for 
nominal  cost  of  preferred  stock  where 
the  former  is  not  available.  Where  the 
capital  structure  does  not  consist  of  any 
debt,  preferred  equity,  or  common 
equity,  an  alternate  methodology  to 
predict  the  firm’s  real  after-tax  marginal 
cost  of  capital  may  be  used. 

Example  of  using  alternate  parameters 
that  closely  correspond  to  those  above 
are: 

(A)  In  the  case  of  industrials,  who  do 
not  t^ically  issue  preferred  stock,  the 
predicted  nominal  cost  of  preferred 
stock  (Rp)  can  be  estimated  by 
determining  the  current  average  yield  on 
newly  issued  industrial  bonds  which 
have  the  same  rating  as  the  firm’s  most 
recent  debt  issue. 

(B)  If  necessary,  the  following 
assumptions  can  be  made  to  determine 
the  nominal  cost  of  debt  or  preferred 
stock  and  their  flotation  costs. 

(i)  Where  a  company  issued  privately 
placed  debt  that  was  not  rated,  the 
rating,  applied  to  preferred  stock  could 
be  used  to  determine  the  cost  of  debt 
and  its  flotation  cost 

(ii)  Where  a  company  issued  privately 
placed  preferred  stock  that  was  not 
rated,  the  rating  applied  to  debt  could  be 
used  to  determine  ^e  cost  of  preferred 
stock  and  its  flotation  costs. 
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APX«s  Alternate  fuel  price  index  for  the 
year  u,  the  hear  in  whidi  the  petition  is 
submitted  (see  para^aph  (b)(4Hii') 
below). 

(4)  The  petitioner  shall  use  the 
following  parameters  for  Equations  II-l 
and  II-2  of  this  appendix: 

(1)  The  substantially  exceeds 
premium,  PREM,  is  $1.00  per  barrel  of  oil 
equivalent. 

(ii)  The  oil  price  index  values,  OPX| 
and  OPXu,  are  spotted  hi  Table  U-l. 

(iii)  The  alternate  fuel  price  index 
values  APXj  and  APXi  for  coal  are 
speciHed  in  Table  lI-l.TTte  petitioner 
may  use  either  the  price  index  specified 
in  Table  Il-l  or  his  own  price  index. 
However,  if  he  uses  his  own  price  index, 
the  source  or  the  derivation  of  die  index 
must  be  contained  in  die  evidential 
summary. 

(c)  Puet  price  coraputatton — option  2. 
(1)  The  petroleum  product  price  (PEEi)  is 
computed  with  Equation  11-3. 

Eq  U-3  PEE,=PF+«8ed4-FUTR 

where  the  terms  are  the  sasse  as  those 
in  Equation  U-l  widi  the  addition 
FUTR,  the  premium  added  to  the  price  of 
oil  to  account  fw  projected  escalation  in 
oil  prices  as  conqmed  to  eecalaiion  in 
alternate  fuel  prices  (see  paragrafdi 
(c)(4)(ii)  below). 

(2)  If  it  is  planned  to  use  natural  gas  in 
the  facility,  Equation  0-3  amst  be  used 
to  calculate  the  price  of  hiel  OPFEJ, 
along  with  the  piioe  of  the  Na  6  residual 
fuel  oil  (PF)  which  meets  the  ahr  quality 
standards  in  the  petitioner’s  area. 

(3)  The  price  of  alternate  fuel  (FFA) ' 
must  be  the  ctuTent  suoheit  price  of  ^ 
alternate  fuel  \jijah.  the  hwility). 

(4)  The  petitiomr  tkdl  use  the 
following  parameters  for  Equation  fl-3 
of  this  appendix: 

(i)  The  substantially  exceeds 
premium.  PREM,  is  $1.00  per  barrel  of  oil 
equivalent 

(ii)  The  premium  adcfod  to  the  price  of 
oil  to  account  for  projected  escalation  in 
oil  prices  compared  to  escalation  in 
alternate  fuel  prices  is  PUTR,  which  may 
be  set  to  $4.00  per  bane!  or  $0.00  per 
barrel  at  the  option  of  the  petitioner. 

Table  ll-l.— Price  and  Inflation  Indices 
FOR  Use  m  the  Cost  Cauxxations  * 


paragraphs  (b)(4)  and  (c)(4)  below  and 
in  Tables  II-l  anid  11-2  finm  time  to  time 
after  public  notice  and  an  opportunity  to 
comment.  Revisions  shall  become 
effective  after  final  publication. 
However,  the  relevant  set  of  parameters 
for  a  specific  petition  for  exemption  will 
be  the  set  in  effect  at  the  time  the 
petition  is  submitted  or  the  set  in  effect 
at  the  time  a  decision  is  rendered, 
whichever  is  more  favorable  to  the 
petitioner. 

(b)  Fuel  price  computation — option  1. 
(1)  The  petroJieum  piquet  price  (PFEi)  is 
computed  with  Equation  II-l. 


(Hi)  In  the  case  where  all  issues  were 
privately  placed,  .tiie  current  average 
yield  on  all  newly  issued  debt  or 
preferred  could  be  used  to  determine  the 
cost  of  debt  or  preferred  respectively, 
and  an  average  flotation  cost,  for  debt 
or  preferred,  could  be  used. 

(C|  Evidence  Requirements.  Copies  of 
this  calculation  with  notations  as  to  the 
source  of  the  data  must  be  submitted. 

Footnotes  ■ 

(1)  Ibbotson,  R.E.  and  R.A.  Sinquefield. 
Stocks,  Bonds,  Bills,  and  Inflation, 
Charlottesville,  Va.:  The  Financial  Analysts 
Research  Foundation,  1977,  cited  by  Einst  & 
Whinney,  Costs  of  Capital  and  Rates  of 
Return  for  Industrial  Finns  and  Class  ABB 
Electric  Utility  Firms,  June  1979,  p.  3-8. 

(2)  As  an  option,  Rf‘  can  be  developed  with 
the  following  equation: 


where: 

PF=The  current  market  price  of  the 
petitioner's  teel  od  per  barrel  at  the  time 
the  petitioB  is  submitted  OLab.  the 
facility).  Alternatively,  if  the  petitioner 
does  not  currently  have  a  supplier  of  fuel 
oil,  he  should  use  a  «ii^e  average  of  the 
market  prices  of  fuel  oil  available  to  him 
(capable  trf  being  burned  In  the  facility 
and  meeting  his  area's  air  quality 
standards)  and  sold  In  his  area  by  at 
least  three  suppliers. 

PFEti>:  Price  of  fuel  oli  per  barrel  in  year  i. 

OPl^apOil  price  index  value  for  year  i  (see 
paragre^  (i»K4XiU  below). 

OPXu=Oti  ptioe  indm  value  for  year  u,  the 
year  in  which  the  petition  is  submitted, 
(see  paragraph  (bK4){ii)  below). 

PFffiM = Substantially  exceeds  premium 
added  to  the  price  of  oil  (see  peragraph 
(b)(4)  belo«4- 

(2)  If  It  is  planoed  to  use  natural  gas  in 
the  facility.  Equation  E-l  must  be  used 
to  calculate  the  price  of  fuel  (PFEi), 
along  with  the  price  of  the  No.  6  residual 
fuel  oil  (FF)  which  meets  the  air  quality 
standards  ki  the  petitioner’s  area. 

(3)  The  delivered  price  of  alternate 
fuel  (WAj)  must  reflect  the  real 
escalation  rate  of  alternate  fuel  and 
must  be  computed  with  Equation  11-2. 


where: 

D*=The  average  annual  yield  on  three 
month  U.8.  IVeasury  bills  reported  in  the 
Surrey  of  Current  ^siness  auctioned  in 
moath  t — whidi  is  reported  using  the 
bank  disaount  method. 

N  =cNuinber  of  days  to  maturity. 


Appendix  IL— Fuel  Ibioe  Computation 

(a)  Introduction.  This  appendix 
provides  the  equations  and  parameters 
needed  to  specify  the  price  of  delivered 
fuels  used  in  computing  the  cost  of  using 
imported  petroleum  and  the  cost  of 
using  an  alternate  fuel  in  Parts  503  and 
504  of  these  regulations.  'The  deKvered 
price  of  imported  petroleum  or  natural 
gas  used  to  calculate  delivered  fuel 
expenses  must  reflect  (1)  the  price  of 
imported  petroleum,  (2)  tiie  effects  of 
future  real  inoreases  in  imported 
petroleum  prices,  and  (3)  a  substantially 
exceeds  premium.  The  delivered  price  of 
an  alternate  fuel  used  to  calculate 
delivered  foe!  expenses  must  reflect  the 
petitioner’s  delivered  price  of  the 
alternate  fuel  and  the  effects  of  real 
inoteases  in  tiie  price  of  that  alternate 
fuel.  Paragraphs  (b)  cmd  (c)  below 
provide  alternative  procedures  to 
account  for  projected  real  inoeases  in 
the  prices  of  foela.  The  petitioner  may 
compute  his  fuel  prices  by  either  of 
these  procedure  as  long  as  the  same 
procedure  is  applied  consistently 
thrcMi^iout  the  cost  analysis.  Table  Il-l 
of  this  appendix  contains  the  price 
indices  used  in  option  1  (paragraph  (b)) 
and  the  inflation  index  used  in 
computing  dapredation  in  Parts  503  and 
504  of  these  regulations.  ERA  will 
change  the  parameters  specified  in 


The  terms  of  Equation  II-2  are  defined 
as  follows: 

PFAi=Price  of  alternate  fuel  in  year  i. 
AI^=The  current  market  price  of  the 
‘  alternate  fuel  (f.o.b.  the  focillty). 

,  APXi = Alternate  fuel  price  index  value  of 
year  i  (see  paragraph  (b)(4Kiil)  below). 


Ve» 

Qude 

ol 

price 

ndeK 

eopx) 

Alter¬ 

nate 

(uel 

price 

index 

for 

coal 

(APX) 

Infla¬ 

tion 

Index 

(IX) 

1980  _ _ _ 

1.000 

1.000 

1.000 

1981  - 

1J>16 

1.039 

1.195 

1982 . . . - 

1.032 

1.060 

1.179 

1983  ... 

1.049 

1.122 

1.257 

1984  „  _ _ _ 

1.066 

1.165 

1.329 

1985  _  _ 

1.083 

1.211 

1.398 

1986  _ _ 

1.H1 

1.229 

1.464 
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Table  11-1.— Price  and  Inflation  Indices 
FOR  Use  in  the  Cost  Calculations*— 
Continued 


1980 


1980 


1980 


Table  H-2.— Rates  of  Fuel  Price  Increase 
AND  Inflation  Used  in  Table  11-1 


0.000  0.000  0.000 
0.016  0.039  0.09S 
0.016  0.039  0.077 
0.016  0.039  0.066 
0.016  0.039  0.057 
0.026  0.039  0.052 
0.026  0.015  0.047 
0.026  0ei5  0.038 
0.026  0.015  0.030 
0.021  0.009  0.030 
0.012  0.006  0.030 
0.006  0.006  0.030 
0.000  0.013  0.030 


2001-2010. 

2011-2030. 
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BHJJNC  CODE  6450-01-M 


*  The  index  values  OPX,  APX,  and  IX  in  Table  H-l  uvere 
calculated  using  the  rates  (see  Table  11-2)  lor  the  real 
increase  in  on  price  (Ro).  coal  price  (Ra),  and  inflation  (INF), 
respectively,  and  the  toWowing  equations: 

where: 

i=>Calendar  year  ol  index,  and 

e^Product  of  terms  with  index  j  ranging  from  1960  to  L 

M  the  petitioner  chooses  to  supply  his  own  escalation  rates 
lor  an  altemate  luel,  as  provided  in  option  1  (paragraph 
(bK4)fiiiMB)  ol  Apperidn  10.  ha  must  use  the  equation  lor 
APX,  to  calculale  the  appropnate  index  values. 
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price 

index 
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price 

index 
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index 
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1.140 

1.247 
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.  . 
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1.169 
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lOOfi 

1.382 
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2.042 

1996 . . . 

1.415 
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1.432 
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^166 

2000 . . . . . . 

1.450 

1.406 

2431 

2001  _ 1.  . . 

1.450 

1.414 

4298 

9009  . V..  . . 

1.450 

1.422 

2.367 

2003 . .  ....  .  .. 

1.450 

1.431 

2.438 

2004  ‘ '  L _ ■ _ 

1.450 

1.440 

2.511 

2005  ...  ... _ :™.  '  . . 
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1.448 

2.586 

2006..  -.  .  . . 
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2.664 

2007  _  .  . 
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1.466 

2.744 

9000  '  .  *.  ..r.:..'. . 
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1.474 

2.826 
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1.483 

2.911 

2010  _ ;  _ j 
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1.512 

3.068 
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3.181 

9010  ..  . 
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1.551 
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9014 
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1.571 

3475 
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1.450 

1.592 
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2016  _  .’  ..'  . - 
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3.580 
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1.450 

1.633 
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2018 _  .  ..  *  -  _ 
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1.655 

3.796 
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1.676 

3.912 

2020 . . . 

1.450 

1.698 
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20?i ,  . .  ! . 

1.450 

1.720 

4.150 

2072  .  ;  . 

1.450 

1.742 

4475 

2023  _ _ ^  . . 

1.450 

1.765 

4.403 

9094  . . .  . 

1.450 

1.788 

4.535 

909<^  j .  . . 

1.450 

1.811 

4.671 

1.450 

1.835 

4.811 

9097  . A.J' . . 

1.450 

1.858 

4.956 

909ft  . . 

1.450 

1483 

5.104 

9090  .  ‘...1 . 

1.450 

1.907 

5458 

90a0  ‘  "  .I' ..  .Li.  .L.  . 

1.450 

1.932 

5.416 

tftftn 

0.000 

0.000 

iftfti 

0.016 

0.039 

1982 _  .  .  . 

0.016 

0.039 

1963 . .  . 

..  0.016 

0.039 

1904 . 

0.016 

0.039 

1985.  .  . . 

0.026 

0.039 

«•«  . 

_ 0.026 

0.015 

1987 _ _ _ 

0.026 
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_ 0.026 
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0.021 
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DEPARTMENT  OF  ENERGY 

10  CFR  Parts  500, 501,  and  503 

I  Docket  No.  ERA-R-ei-12) 

Powerplant  and  Industrial  Fuel  Use  Act 
of  1978;  Administrative  Procedures 
and  Exemption  Criteria 

agency:  Department  of  Energy. 
action:  Notice  of  proposed  rulemaking. 


summary:  The  Department  of  Energy 
(DOE)  is  proposing  additional  revisions 
to  its  rules  implementing  the  Powerplant 
and  Industrial  Fuel  Use  Act  of  1978 
(“FUA”  or  “the  Act")  to  further  simplify 
administrative  procedures  and 
exemption  criteria,  and  reduce  the 
burden  of  obtaining  an  exemption  under 
the  Act.  This  notice  seeks  comments  on 
the  proposed  revisions. 
date:  Written  comments  are  due 
lanuary  6. 1982. 

ADDRESS:  All  comments  should  be  ■ 
addressed  to  Public  Hearing 
Management,  Docket  No.  ERA-R-81-12, 
Department  of  Energy,  Room  B-210,  2000 
M  Street,  NW.,  Washington,  D.C.  20461. 
FOR  FURTHER  INFORMATION  CONTACT: 
lack  Vandenberg  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Department  of 
Energy,  Room  7120,  Federal  Building, 
12th  and  Pennsylvania  Avenue,  NW.. 
Washington.  D.C.  20461  (202)  633- 
8108. 

Constance  Buckley  (OfHce  of  Fuels 
Conversion),  Economic  Regulatory 
AdministraHon,  Department  of 
Energy,  Room  6114,  2000  M  Street, 
NW.,  Washington,  D.C.  20461,  (202) 
653-3313 

Henry  K.  Carson  (Office  of  the  General 
Counsel),  Department  of  Energy, 

Room  6^17^  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585  (202)  252- 
2967. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

It.  Proposals 

HI.  Procedural  Matters 

I.  Background 

On  June  9, 1981  (46  FR  31216  (June  12. 
1981)),  the  Department  of  Energy  (DOE) 
proposed  extensive  revisions  to  its  rules 
implementing  FUA.  These  proposals 
were  aimed  at  reducing  the  regulatory 
burden  faced  by  the  owners  and 
operators  of  electric  powerplants  and 
major  fuel  burning  installations  (MFBI’s) 
and  streamlining  exemption  procedures 
under  the  Act.  In  addition  to  the  speciBc 
proposals  addressed  in  the  ]une  9, 1981 
notice,  DOE  solicited  comment  on  any 


other  issues  of  concern  to  the  public 
related  to  the  regulatmy  program 
implementing  the  Act 

During  the  comment  period,  DOE 
received  comments  addressing  not  only 
the  specific  proposals,  but  also  other 
aspects  of  the  FUA  regulatory  program. 
DOE  has  now  issued  ^al  rules, 
effectuating  its  proposals  to  simplify  the 
FUA  regulatory  program.  In  response  to 
public  comments,  DOE  is  issuing  this 
notice  of  proposed  rulemaking 
("NOPR”),  to  propose  the  following 
■  additional  revisions  to  further  reduce 
regulatory  burdens  faced  by  facilities 
seeking  exemptions  under  the  Act: 

(A)  Part  500—Defiaitioa$ 

1.  “Alternate  fuei” — Addition  of  tar 
sands  and  oil4II^»regnated 
diatomaceous  earth. 

2.  "Commercial  unmarketability"— 
Deletion  of  the  requirement  that  a  fuel 
be  burned  by  its  producer. 

3.  “Natur^ gas" — Definition  of 
“maximum  efficient  production  rate”  of 
a  well  in  terms  of  gas  production  rather 
than  total  energy  production  including 
oil  liquids. 

4.  "Reconstruction" — Substitution,  in 
certain  specified  instances,  of  an  80 
percent  test  for  the  50  percent  test 
currently  provided. 

(B)  Part  501 — Administrative 
Procedures 

Classification  of  fuel  as  commercially 
unmarketable — ^Addition  of  self- 
certification  procedure  and 
determination  deadline. 

(C)  Part  503 — Exemptions 

1.  Revision  of  the  600  hour  lack  of 
alternate  fuel  supply  exemption.  . 

2.  Revision  of  requirement  to 
demonstrate  specific  debt-constraining 
restrictions  for  inadequate  capital 
exemption. 

II.  Proposals 
A.  Definitions  (Part  500) 

1.  Alternate  fuel.  DOE's  June  9, 1981 
proposal  specifically  solicited  comment 
on  the  possible  addition  of  fuels  to  the 
current  regulatory  definition  of 
“alternate  fuel."  In  addition  to  those^ 
fuels  addressed  in  the  Final  Rule, 
comments  were  received  recommending 
the  inclusion  as  alienate  fuels  of  tar 
sands  and  oil-impregnated 
diatomaceous  eairth.  DOE  is  proposing 
addition  of  these  fuels  to  the  definition 
of  “alternate  fuel."  DOE  believes  that 
adoption  of  this  proposal,  would, 
consistent  with  the  purposes  of  the  Act, 
encourage  development  of  these  scarce, 
indigenous  resources. 

2.  Commercial  unmarketability.  One 
commenter  recommended  that,  in 


adopting  the  content  of  D(%  Ruling 
1981-2  in  its  rules*  DOE  delete  the 
requirement  that  a  fuel  be  “burned  by  its 
producer”  in  order  to  be  considered 
commercially  unmarketable.  DOE  has 
herein  proposed  to  permit  self- 
certifications  of  commercial 
unmarketability  where  qualifying  fuel  is 
burned  by  its  producer,  discussed 
further  in  this  Preamble  under  the 
heading  “Commercial  Uomarketability 
Determinations.”  In  situations  where  a 
fuel  is  not  burned  by  its  producer,  D(^ 
will  permit  a  facility  to  xleinonstrate  that 
the  fuel  is  commercially  unmadketable, 
and  hence,  an  alternate  fiiel.  As  a  result 
of  the  proposed  revisions,  the  explicit 
requirement  in  the  definition  section 
that  fuel  in  all  instances  be  burned  by 
its  producer  is  proposed  to  be  deleted. 

3.  Natural  gas.  One  commenter 
requested  that,  forpuiposes  of 
determining  whether  the  exclusion  from 
this  definition  of  any  well  the 
“maximum  efficient  production  rate” 
(MEPR)  of  which  is  less  than  250  million 
Btu’s  per  day,  DOE  should  redefine 
MEPR  in  terms  of  gas  production,  rather 
than  total  pibduction,  including  oil  and 
gas  liquids.  DOE  is  proposing  to  revise 
subsection  (3Kii)  of  the  definition  of 
“natural  gas”  in  §  500.2  so  as  to  exclude 
consideration  of  any  fuel  which  is  not 
defined  as  “natural  gas”  under  FUA  and 
applicable  regulations.  Hius,  “maximum 
efficient  production  rate”  would  be 
determined  exclusively  on  the  basis  of 
natural  gas  production  of  a  well. 

4.  fleco/ishvchOR.  Most  oomments 
received  by  DOE  on  this  issue 
addressed  the  50  peroeid  test  for  finding 
reconstruction  (rf  an  extofing  unit  This 
provision  states  that  reconstruction  of  a 
unit  will  be  found  to  have  token  place 
whenever  capital  expenditures 
refurbishment  w  BKxlification  are  equal 
to  or  greater  than  50  percent  of  the 
capital  costs  of  an  equivalent 
replacement  unit.  Many  commenters  felt 
that  the  test  should  permit 
refurbishment  of  uidts  damaged  in  plant 
accidents.  Other  commenters  felt  that  a 
facility  should  be  deemed 
“reconstructed”  only  where  boiler 
capacity  was  being  increased,  or  where 
facility  efficienty  was  being  increased. 

In  response  to  these  comments,  DOE 
is  herein  proposing  to  revise  the 
reconstruction  test.  Under  the  proposal. 
DOE  would  first  apply  the  50  percent 
reconstruction  test  currently  provided 
for  in  the  rules.  Where  an  existing 
facility  falls  below  this  refurbishment/ 
modification  threshold,  it  will  continue 
to  be  classified  as  existing.  Where  the 
capital  costs  of  modification  of  an 
existing  facility  are  estimated  to  exceed 
the  50  percent  test,  however,  but  are 
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estimated  at  no  greater  than  80  percent 
of  the  total  caintal  expenditures  for  an 
equivalent  replacement  unit  (calculated 
on  the  same  three  year  basis  currently 
provided  in  the  rules),  DOE  would  not 
cmisider  that  fadlitiy  to  have  been 
“reconstructed.”  provided  thab  (1)  The 
unit  being  refurbished  or  modified  was 
destroyed  in  whole  or  substtmtial  part, 
in  a  plant  accident;  or  (2)  the  unit,  as 
refurbished  or  modified,  will  not  have  a 
greater  fuel  consumption  capability  than 
the  unit  it  replaces.  In  cases  where 
refurbishment/modification  of  a  unit  is 
estimated  to  exceed  the  80  percent 
threshold,  reconstruction  would  be 
considered  to  have  occurred,  and  a  new 
unit  will  be  deemed  to  have  been 
constructed;  except  that,  the  exception 
of  modifications  undertakoi  solely  to 
increase  a  unit's  fuel  burning  efficiency 
which  will  not  result  in  increased 
remaining  useful  life  or  increased  fuel 
consumption,  has  been  retained  from  the 
current  rules. 

Some  commenters  also  suggested  that 
any  “replacement”  unit  should  be 
viewed  as  an  existing  imit  DOE 
believes  that  it  is  inconsistent  with  the 
statutory  definition  of  “construction”  to 
categorically  classify  new  replacement 
units  as  “existing”,  simply  because  they 
may  improve  overall  plant  efficiency  or 
merely  serve  the  same  purposes  as  a 
replaced  unit 

B.  Administrative  procedures 

Commercial  unmarketability 
determinations  (i  501.7(a)(12J).  Pursuant 
to  Title  n  (rf  FUA,  new  electric 
powerplants  and  major  fuel-burning 
installations  (MFBIs)  are  subject  to 
certain  prohibitions  against  the  use  of 
natural  gas  or  petroleum.  Title  ID  of  the 
FUA  subjects  existing  electric 
powerplants  and  MFBIs  to  prohibitions 
against  the  use  of  natural  gas  or 
petroleum.  However,  the  use  of  fuels 
that  are  not  defined  as  “natural  gas”  or 
“petroleum”  is  not  prohibited. 

Under  Sections  103(a]  (3),  (4)  and  (6) 
of  FUA,  liquid,  solid,  or  gaseous  waste 
by-products  of  refinery  or  industrial 
operations,  and  in  certain  cases,  natural 
gas  can  be  defined  as  alternate  fuels  if 
they  are  determined  under  rules 
prescribed  by  the  Secretary  to  be 
commercially  unmaiicetable,  either  by 
reason  of  quality  or  quantity. 

As  authorized  by  lUA,  DOE  has 
prescribe  rules  specifying  the 
qualitative  and  quantitative  criteria 
under  which  a  fuel  can  be  deemed 
commercially  uiunarketable.  These 
criteria  are  contained  in  the  definition  of 
the  term  “commercial  unmarketability”, 
codified  at  10  CFR  500.2.  The  procedure 
for  filing  a  request  and  the  methodology 
for  making  a  commercial 


umnarketability  detennination  are 
contained  in  10  CFR  501.7(a)(12).  In 
response  to  the  suggesticma  of  several 
commenters,  DOE  is  proposing  two 
alternatives  for  applying  for  and  making 
these  determinationa. 

Alternative  A  provides  a  self- 
certificatkm  procedure  by  which  a 
producer  (tf  a  particular  waste  by¬ 
product  may,  by  apidying  the  criteria 
specified  in  the  pn^xised  rule,  determine 
whether  his  waste  by-product  is  an 
alternate  fuel  If  the  pi^ucer/user  can 
qualify  under  this  Alternative,  he  need 
only  notify  ERA  that  the  determination 
of  unmarketabihty  has  been  made. 

Under  Alternative  A,  if  a  fuel  is 
produced  for  a  limited  time  period  (up  to 
one  (1)  year)  in  quantities  which  are 
insufficient  to  permit  a  reasonable 
determination  of  its  unmaricetability, 
such  fuel  will  be  considered 
commercially  unmarketable  for  that 
period.  In  addition,  a  fud  can  be 
classified  as  commercially 
unmarketable  under  Ahemative  A  if  it 
meets.other  specified  qualitative 
requirements  pertaining  to  its  heat 
content. 

In  cases  where  AhematiTe  A  may  not 
apply,  such  as  a  by-product  ndndi  is  not 
intended  to  be  us^  by  tfie  producer  or 
where  there  is  a  small,  but  limited 
market  for  a  by-product  which  does  not 
meet  die  requirements  of  Alternative  A, 
a  request  may  be  ffied  for  a 
determinatfon  by  ERA  under  Alternative 
B.  Under  diis  methodology,  a  request  . 
would  be  filed  using  the  certification 
procedure  set  forth  in  10  CFR 
501.7(a)(12)(ii).  The  certification  must 
include  the  calculations  made  and  the 
methodology  used  by  the  requester  in 
arriving  at  the  costs  and  revenues 
involv^  in  assessing  the  commercial 
unmarketability  of  the  fuel.  Proposed 
501.7(a)(12)(ii)(C)  provides  that  ffilA 
must  respond  to  a  request  within  60 
days  of  the  date  of  acknowledgement  by 
ERA  of  receipt  of  the  request,  or  if  ffilA 
notifies  the  requester  within  this  60  day 
period  that  additional  information  is 
needed,  within  60  days  of  the  date  of 
acknowledgement  of  receipt  of  the 
additional  information.  To  insure  that 
these  requests  are  expeditiously 
handled,  the  proposed  rule  provides  that 
the  failure  of  ERA  to  act  on  the 
certification  within  the  relevant  time 
period  will  result  in  the  automatic 
classification  of  the  fuel  as 
commercially  unmarketable. 

C  Exemptions  (Part  503) 

1.  Lack  of  alternate  fuel  suppfy/OOO 
hour  altematire  exemption  (%%  503.21, 
503.32).  DOE  received  several  comments 
recommending  increases  in  the  allowed 
use  of  oil  Of  natural  gas  under  the 


temporary  and  poraanent  lack  of 
alternate  fad  s^n>ly  exemptions  for  use 
ci  an  MFBI  no  more  that  600  full  load 
equivalent  hours  (hi  an  annoal  basis. 
Under  these  ahemative  exemptions,  no 
cost  calculation  need  be  submitted. 

Most  comments  recommended  an 
allowaUe  usage  of  1500  full  load 
equivalent  hours  on  an  annoal  basis. 

The  600  hov  usage  Ifanit  was 
established  when  t^  discount  rate  for 
use  in  tiie  cost  calculation 
methodologies  was  specified  to  be  7.7% 
for  use  hi  analyses  of  MFBIs.  ffince  that 
time,  DOE  has  allowed  petitioners  to 
use  that  rate  or  the  rate  set  forth  in 
Appendix  L  Based  upon  this  regulatory 
revision,  and  in  light  of  the  comments 
received,  DOE  has  reevaluated  its 
present  usage  limit  for  this  exemption, 
and  has  determined  to  propose  raising 
die  limit  from  600  full  load  equivalent 
hours  to  1500  full  load  equivalent  hours 
on  an  annual  basis. 

2.  Inadeqvnte  capital  exemption 
(\  503.35).  The  exenqition  far  an  inability 
to  obtain  adequate  capital  requires  that 
a  petitioner  demonstrate  that  die  capital 
needed  to  construct  and  operate  an 
alternate  fuel  fired  fruality  cannot 
reasonably  be  raised.  In  the  case  of  a 
powerplant,  the  current  rule  proyides 
that  this  inability  must  be  due  to  specific 
restrictitxis  constraining  management's 
ability  to  raise  the  capit^  (such  as 
covenants  on  existing  bon^). 

Several  commenters  noted  that  a 
utility's  inability  to  raise  capital  may  not 
be  due  to  a  qsccific  restriction  [eg.  d  the 
capital  could  be  raised,  the  bond 
covenants  would  not  be  violated),  but 
may  result  from  a  utility's  weak  over-all 
financial  condition. 

DOE  is  proposing  to  revise  the  rule  to 
indicate  that  where  a  utility  cannot 
demonstrate  specific  restrictions 
constraining  capit^  availability,  it  may 
present  evidence  to  ERA  that  it  cannot 
raise  the  requisite  capital  without  a 
substantial  dilution  of  shareholder 
equity  or  an  unreasonably  adverse 
effect  on  its  credit  rating. 

in.  Procechiral  Matters 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data  or  comments  with 
respect  to  the  issues  addressed  in  this 
NOPR.  Comments  should  be  identified 
on  the  outside  envelope  and  on  the 
documents  sulMnitted  with  the 
designation:  “Powerplant  and  Industrial 
Fuel  Use  Act  Docket  No.  ERA-R-81-12." 
Fifteen  copies  should  be  submitted.  All 
comments  received  will  be  available  for 
public  insepction  in  the  ERA  Office  of 
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Public  Information,  Federal  Building, 
Room  7120, 12th  &  Pennsylvania 
Avenue,  NW.,  between  the  hours  of  8KX) 
a.m.  and  4:30  p.m.,  Monday  through 
Friday.  All  comments  received  on  or 
before  January  6, 1982,  will  be 
considered. 

If  you  wish  to  submit  any  information 
or  data  which  you  consider  to  be 
conHdential  you  must  comply  with 
DOE’S  freedom  of  information 
regulations  (10  CFR  Part  1004).  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  it  according  to  its 
determination. 

B.  Section  102  of  the  National 
Environmental  Policy  Act  (NEPA) 

DOE  has  determined  that  this 
proposed  rulemaking  is  not  a  major 
Federal  action  signiflcantly  ejecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(c) 
of  NEPA.  Therefore,  the  preparation  of 
an  Environmental  Impact  Statement  for 
this  proposal  is  not  required. 

C.  Regulatory  Flexibility  Act 

DOE  has  determined  that  these 
proposals,  if  adopted,  will  not  negatively 
impact  Hrms  that  are  “small  entities” 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  Therefore,  DOE  is  not 
required  to  publish  an  initial  regulatory 
flexibility  analysis  pursuant  to  Section 
603  of  that  Act. 

D.  Executive  Order  No.  12291 

DOE  has  initially  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  “major  rule"  within  the  meaning  of 
Executive  Order.  No.  12291.  This  notice 
of  proposed  rulemaking  has  been 
submitted  to  the  Director  of  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  that  Executive  Order. 

E.  Paperwork  Reduction  Act  of  1980 

When  finalized,  these  rules  must  be 
submitted  to  0MB  for  clearance  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  ^b.  L  96-511. 
Any  data  submitted  in  compliance  with 
provisions  of  the  final  rule  may  require 
revision  or  additions  as  a  result  of 
OMB's  action. 

(Department  of  Energy  Organization  Act, 

Pub.  L  95-91, 91  Stat.  565  (42  U.S.C.  7101e( 
seq.},  Powerplant  and  Industrial  Fuel  Use  Act 
of  1978,  Pub.  L  95-620,  92  Stat.  3289  (42  U.S.C. 
8301  et  seq.y,  E.0. 12009,  42  FR  46267, 
September  15, 1977) 

In  consideration  of  the  foregoing, 

'  Parts  500,  501  and  503,  Subchapter  E, 
“Alternate  Fuels"  of  Chapter  II,  Title  10 
of  the  Code  of  Federal  Regulations,  are 
proposed  to  be  amended  as  set  forth 
below. 


Issued  in  Washington,  D.C.,  on  November 
30, 1981. 

James  B.  Edwards, 

Secretary  of  Energy. 

PART  500— DEFINITIONS 

For  the  reasons  set  out  in  the 
Preamble,  Part  500  of  Chapter  II,  Title  10 
or  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  shown. 

1.  By  revising  the  deHnition  of 
“Alternate  fuel”  in  §  500.2  to  read  as 
follows: 

§  500.2  General  definitions. 
***** 

“Alternate  fuel"  means  electricity  or 
any  fuel,  other  than  natural  gas  or 
petroleum.  The  term  includes,  but  is  not 
limited  to: 

(1)  Coal: 

(2)  Solar  energy; 

(3)  Petroleum  coke;  shale  oil;  uranium; 
biomass,  tar  sands,  oil-impregnated 
diatomaceous  earth;  municipal, 
industrial,  or  agricultural  wastes;  wood; 
and  renewable  and  geothermal  energy 
sources  (For  purposes  of  this 
subparagraph  (3),  the  term  “industrial" 
does  not  include  refineries.); 

(4)  Liquid,  solid  or  gaseous  waste  by¬ 
products  of  refinery  or  industrial 
operations  which  are  commercially 
unmarketable,  either  by  reason  or 
quality  or  quantity.  (For  purposes  of  this 
subparagraph  (4),  the  term  “waste  by¬ 
product"  is  defined  as  an  unavoidable 
by-product  of  the  industrial  or  refinery 
operation.)  A  waste  by-product  of  a 
refinery  or  industrial  operation  is 
commercially  unmarketable  if  it  meets 
the  criteria  listed  in  the  definition  of 
“commercial  unmarketability,”  set  forth 
below; 

(5)  Any  fuel  derived  from  and 
alternate  fuel;  and 

(6)  Waste  gases  from  industrial 
operations.  (For  purposes  of  this 
subsection,  the  term  “industrial”  does 
not  include  refineries.) 
***** 

2.  By  revising  the  definition  of 
“commercial  unmarketability”  in  §  500.2 
to  remove  the  phrase  “when  applied  to  a 
specific  fuel  which  is  burned  by  its 
producer.” 

3.  By  revising  the  definition  of 
“natural  gas”  in  §  500.2  by  removing 
from  subparagraph  (3)(ii)  thereof  the 
words  “and  oil”  in  the  first  sentence, 
and  the  entirety  of  the  second  sentence. 

4.  By  revising  the  definition  of 
“reconstruction”  in  §  500.2  to  read  as 
follows: 

***** 

“Reconstruction”  means  the  following; 


(1)  Except  as  provided  in 
subparagraph  (2)  of  this  definition, 
reconstruction  shall  be  found  to  have 
taken  place  whenever  the  capital 
expenditures  for  refurbishment  or 
modification  of  an  electric  powerplant 
or  an  MFBL  on  a  cumulative  basis  for 
the  current  calendar  year  and  preceding 
two  (2)  calendar  years  are  equal  to  or 
greater  than  fifty  (50)  percent  of  the 
capital  costs  of  an  equivalent 
replacement  imit  of  the  same  capacity, 
capable  of  burning  the  same  fuels. 

(2)  Notwithstanding  subparagraph  (1) 
of  this  definition,  reconstruction  shall 
not  be  found  to  have  taken  place 
whenever 

(i)  The  capital  expenditures  for 
refurbishment  or  modification  of  an 
electric  powerplant  or  an  MFBI,  on  a 
cumulative  basis  for  the  current 
calendar  year  and  preceding  two  (2) 
calendar  years,  are  no  greater  than 
qighty  (80)  percent  of  the  capital  costs  of 
an  equivalent  replacement  unit  of  the 
same  capacity,  capable  of  burning  the 
same  fuels;  and 

(A)  The  unit  being  refurbished  or 
modified  was  destroyed,  in  whole  or  . 
substantial  part,  in  a  plant  accident;  or 

(B)  The  unit,  as  refurbished  or 
modified,  will  not  have  a  greater  fuel 
consumption  capability  than  the  unit  it 
replaces;  or 

(ii)  Refurbishment  or  modification  of 
the  unit  is  undertaken  solely  for  the 
purpose  of  increasing  fuel  burning 
efficiency  of  the  unit,  and  will  not  result 
in 

(A)  Increased  remaining  useful  life; 
and 

(B)  Increased  total  annual  fuel 
consumption. 

***** 

PART  501— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

For  the  reasons  set  out  in  the 
Preamble,  Part  501  of  Chapter  II,  Title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  revising 
§  501.7(a)(12)  to  read  as  follows: 

§  501.7  General  filing  requirements. 

(a)  *  *  * 

(12)  Procedures  for  determinations  of 
commercial  unmarketability,  (i)  The 
following  procedure  may  be  used  to 
determine  if  a  liquid,  solid  or  gaseous 
waste  by-product  of  a  refinery  or 
industrial  operation  and,  in  certain 
cases,  natural  gas,  can  automatically  be 
considered  a  commercially 
unmarketable  alternate  fuel  under  10 
CFR  §  500.2: 
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Alternative  A 

A  fuel  which  is  burned  by  its  producer 
is  commercially  unmarketable — 

(A)  For  a  period,  not  to  exceed  one 
year,  during  which  it  is  produced  in 
quantities  which  are  insufHcient  to 
permit  a  reasonable  determination  of  its 
marketability:  or 

(B)  If  it  meets  the  following 
requirements  at  14.73  pounds  per  square 
inch  and  60  degrees  Fahrenheit  prior  to 
undergoing  any  treatment  to  upgrade: 

(1)  If  gaseous,  has  an  average 
chemical  heat  content  of  less  than  600 
Btu/cubic  foot  and  has  corrosive  or 
suspended  particle  properties  inferior  to 
those  of  natural  gas  of  pipeline  quality; 

[2]  If  liquid,  has  an  average  chemical 
heat  content  of  less  than  2.5  million  Btu 
per  barrel  and  has  corrosive,  suspended 
particle  or  dissolved  particle  properties 
inferior  to  those  of  any  liquid  fuel  for 
which  there  is  a  local  market;  and 

(d]  If  solid,  has  an  average  chemical 
heat  content  of  less  than  5,000  Btu  per 
pound  and  corrosive  or  ash  properties 
inferior  to  those  of  any  fuel  for  which 
there  is  a  local  market. 

If  the  above  requirements  are  met,  a  Hrm 
may  consider  the  waste  by-product  to 
be  commercially  unmarketable,  and 
must  simply  notify  ERA  in  writing,  upon 
commencement  of  use  of  the  fuel,  that 
such  determination  has  been  made. 

(ii)  The  following  procedure  must  be 
used  to  request  a  commercial 
unmarketability  determination  by  ERA 
if  the  requirements  of  Alternative  A 
cannot  be  met: 

Alternative  B 

(A)  Filing  of  request.  The  owner  or 
operator  of  a  powerplant  or  installation 
may  Hie  a  request  for  classification  of  a 
fuel  as  commercially  unmarketable  at 
the  address  provided  in  10  CFR  501.11. 

(B)  Contents  of  request.  A  request  for 
classification  of  a  fuel  as  commercially 
unmarketable  pursuant  to  10  CFR  500.2 
must  include  a  duly  executed 
certification  containing  the  following: 

(1)  Name  of  requester; 

[2)  Identification  and  location  of  unit 
in  which  the  fuel  is  proposed  to  be 
burned; 

(d)  The  calculations  made  concerning 
the  costs  and  revenues  involved  in 
assessing  the  commercial 


unmarketability  of  the  fuel  and  the 
methodology  used  to  make  the 
calculations,  including  an  explanation  of 
the  numbers  used  (see  definition  of 
“commercially  unmarketable"  in  10  CFR 
500.2  for  a  discussion  of  the  criteria  for 
making  these  calculations);  and 

(4)  The  name,  address,  and  telephone 
number  of  the  person  who  can  supply 
additional  information. 

(C)  Decision  on  request.  ERA  will, 
upon  receipt,  acknowledge  receipt  of  a 
request  and  will  render  a  decision 
within  60  days  of  the  date  of  the 
acknowledgement,  or,  if  ERA  notifies 
the  requester  within  this  60  day  period 
that  additional  information  is  needed, 
within  60  days  of  the  date  of 
acknowledgement  of  receipt  of  the 
additional  information.  The  failure  of 
ERA  to  act  on  the  certification  at  the 
expiration  of  the  relevant  time  period 
will  result  in  the  automatic  classification' 
of  the  fuel  as  commercially 
unmarketable. 


PART  503— NEW  FACIUTIES 

For  the  reasons  set  out  in  the 
Preamble,  Part  503  of  Chapter  U,  Title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  shown. 

§503.13  (Amendedl 

1.  By  amending  §  503.13(b)  by 
removing  the  phrase  “lack  of  alternate 
fuel  supply  where  an  MFBI  will  not 
exceed  600  hours  per  year,"  and  by 
adding  in  its  place  the  phrase  “lack  of 
alternate  fuel  supply  where  an  MFBI 
will  not  be  operated  in  excess  of  1500 
full  load  equivalent  hours  per  year.” 

'  2.  By  revising  §  503.21(c)  to  read  as 

follows: 

§  503.21  Lack  of  alternate  fuel  supply. 

*  *  *  *  « 

(c)  Certification  alternative  for 
installations.  If  the  MFBI  for  which  this 
exemption  is  being  requested  will  be 
operated  less  than  1500  full  load 
equivalent  hours  on  an  annual  basis,  the 
petitioner  may  substitute,  in  lieu  of  the 
requirements  in  paragraph  (b)  of  this 
section,  a  duly  executed  certification 
that  the  unit  will  be  operated  less  than 
1500  full  load  equivalent  hours  annually 
during  the  period  of  the  exemption. 


Note.^ — Under  this  paragraph,  a  petitioner 
may  qualify  for  the  certification  alternative 
even  if  the  installation  is  operated  more  than 
1500  hours  per  year,  so  long  as  the 
installation  does  not  bum  more  fuel  than  it 
would  require  at  full  load  for  1500  hours. 

*  *  *  *  « 

3.  By  revising  §  503.32(c)  to  read  as 
follows: 

§  503.32  Lack  of  altemate  fuel  supply  at  a 
cost  which  does  not  substantially  exceed 
the  cost  of  using  imported  petroleum. 

«  *  *  *  * 

(c)  Certification  alternative  for 
installations.  If  the  MFBI  for  which  this 
exemption  is  being  requested  will  be 
operated  less  than  1500  full  load 
equivalent  hours  on  an  annual  basis,  the 
petitioner  may  submit,  in  lieu  of  the 
requirements  of  paragraph  (b)  of  this 
section,  the  following  duly  executed 
certifications: 

(1)  The  unit  will  be  operated  less  than 
1500  full  load  equivalent  hoiu^  annually; 

(2)  Use  of  mixtures  is  not  feasible  (see 
§  503.9  of  these  regulations);  and 

(3)  Environmental  certifications,  as 
required  under  §  503.13(b)  of  these 
relations. 

Note. — Under  this  subsection,  a  petitioner 
may  qualify  for  the  certification  alternative 
even  if  the  installation  is  operated  more  than 
1500  hours  per  year,  so  long  as  the 
installation  does  not  bum  more  fuel  than  it 
would  require  at  full  load  for  1500  hours. 
***** 

4.  By  revising  §  503.35(a)(2)  to  read  as 
follows: 

§  503.35  Inability  to  obtain  adequate 
capital. 

(a)  *  *  * 

(2)  In  the  case  of  powerplants,  either 
this  additional  capital  cannot  be  raised 
due  to  specific  restrictions  {e.g., 
covenants  on  existing  bonds)  which 
constrain  management’s  ability  to  raise 
debt  or  equity  capital;  or,  it  cannot  be 
raised  without  a  substantial  dilution  of 
shareholder  equity  or  an  unreasonably 
adverse  effect  on  the  utility’s  credit 
rating; 

***** 
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